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QUESTIONS PRESENTED 


The principal question presented is whether petitioner, 
a non-resident corporation, found by the Tax Court not 
to have been engaged in business or commercial activity 
in the District of Columbia, was subject to the payment of 
income tax under the Income Tax Act of 1939 for the 
years 1939 through 1946, and income and franchise tax 
under the Income and Franchise Tax Act of 1947, for the 
years 1947 through 1957, on account of dividends received 
from operating District of Columbia title insurance com- 
panies, such income being taxed upon the theory that it 
' $s income from District sources, even thongh not attribut- 
able to any commercial activity on its part in the District. 
Subsidiary questions are: The proposed construction of 
the 1939 Act overrules the only judicial construction of 
' that Act, and such a change in construction at this late 
date creates a constitutional doubt as to the validity of 
the imposition of the tax, particularly since prior to 1945 
petitioner was a mere instrumentality for the benefit of 
creditors under a reorganization proceeding in the Bank- 
ruptey Court in Baltimore. The tax is also invalid, because 
no apportionment has been made on account of earnings 
of the operating title insurance companies in Virginia and 
Maryland, and the tax on net premium receipts paid by 
said title insurance companies is by statute “in lieu of 
all other taxes.’’ 
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to the Statutory Concept of Other Income From 
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3. The Imposition of the Tax Is Contrary to the Pro- 
visions of Title 47, Section 1806 of the D. C. Code 
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ConsonmpaTep Trriz Corporation, a Maryland corporation, 
Petitioner 


v. 


Districr or Cotumsia, Respondent 


—_——— 


On Petitions for Review of Decisions of the District of 
Columbia Tax Court 


BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 


These nineteen separate petitions for review of decisions 
of the District of Columbia Tax Court relate to the liability 
of petitioner for the payment of income and franchise 
taxes of the District of Columbia for the years 1939 to 1957, 
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inclusive. By order dated May 18, 1959, this Court con- 
golidated the cases as to record, brief, argument and all 
other proper purposes. 


Petitions were filed in each of the cases below on October 
6, 1958 (JA 3) from notices of Assessment dated July 9, 
1958, and later dates. The decisions of the Tax Court 
were entered on March 17, 1959. Petitions for review by 
this Court were filed by petitioner on April 9, 1959 (JA 77), 
and the record was filed in this Court on May 11, 1959. 


This Court has jurisdiction under Title 47, Section 2404 
of the District of Columbia Code (1951). 


STATEMENT OF THE CASE 


Petitioner was organized in 1934 under the laws of the 
State of Maryland as an instrumentality in carrying out 
a plan of reorganization in and approved by the Bank- 
ruptey Court in Baltimore, Maryland, of another Maryland 
corporation, the Washington Consolidated. Title Company. 
The bankrupt corporation owned more than seventy-five 
(759%) percent of the capital stock of each of three title 
jnsurance companies which operated in the District of 
Columbia, Maryland and Virginia, namely, District Title 
Insurance Company, Washington Title Insurance Company 
and Lawyers Title Insurance Company (JA 13). The 
reorganization consisted of the transfer of the shares of 
stock of the aforesaid operating companies to the Mer- 
cantile Trust Company of Baltimore, as Trustee under 2 
new bond indenture and the organization of petitioner 
to succeed the bankrupt corporation as the maker of the 
bonds. Under the provisions of its corporate charter, 
petitioner was under the control of a Committee of creditors 
which was given all of the controlling Class A stock (Azr. 
VI B, JA 18; Azt. IX, JA 20). The Committee managed 
petitioner until the bonds were paid off in 1945. 


During the period from 1939 to 1945, all dividends on the 
stock of the operating title insurance companies were paid 
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to the Mercantile Trust Company of Baltimore, Maryland, 
the stock being registered in its name as Trustee. Said 
dividends were applied by the Trustee in payment of inter- 
est on and retirement of the bonds and otherwise in accord- 
ance with the terms of the trust indenture (J.A 27). 


By 1945 the amount of outstanding bonds had been 
reduced to the extent that petitioner was able to obtain a 
bank loan in the District of Columbia with which it paid 
off the balance of the bonds. Thereupon, the Trustee, 
pursuant to the trust indenture, transferred the stock of 
the operating companies to petitioner and said stock was 
then registered in its name. With the payment of the 
bonds, the Class A Committee was discharged and the 
Class A stock was cancelled, without payment of any kind 
by petitioner to the Class A stockholders (JA 27, 28). At 
that time the Class B stockholders acquired control. 


From 1945 to the present time petitioner has functioned 
under the control of its officers and board of directors. 
In September, 1945, petitioner opened its first bank account 
in the District of Columbia. Its corporate meetings have 
been held at 1413 Eye Street, N. W., which is the location 
of the three operating title insurance companies, and such 
books of account that it maintains are there. However, 
petitioner has done nothing more than has been necessary, 
as the owner of a substantial part of the capital stock of 
these companies, and has engaged.in no commercial activity 
whatsoever (JA 28). The Tax Court found that petitioner 
was not engaged in commercial activity or any trade or 
business in the District of Columbia (JA 49). 


Notwithstanding its holding that petitioner was a non- 
resident corporation and not doing business in the District 
of Columbia, the Tax Court nevertheless held that the 

dividends paid by the three operating title insurance com- 
panies to the Mercantile Trust Company of Baltimore as 
Trustee during the years 1939 to 1945 and thereafter to 
petitioner, constituted taxable income to the petitioner 
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in each of said years, under the Income Tax Act of 1939 
and the Income and Franchise Tax Act of 1947. The basis 
of the Tax Court decision was that these dividends con- 
stituted income from District_sources and were therefore 
taxable, even though petitioner had been found not to be 
doing business in the District of Columbia. 


In connection with the business of 


the three operating 
tile Insarence <n  tes offered to prove that 
they search titles, issue ce ificates and insurance policies 
in the District of Columbia, |i several counties in Maryland 
and several counties and cities in Virginia; that as a result, 
these three companies have i t- 
side istri ia; that the income from 
such sources is substantial ; and that such sources of income 
go into the general funds of the three title companies and 
“as far as Consolidated is concerned, come out in the 
form of a dividend”? or become “‘a base for the payment of 
a dividend” to petitioner. The Court sustained objections 
to this line of testimony and appropriate tenders were 
made (JA 79, 80). The Tax Court held that this income 


sioners had adopted no 

these circumstances and therefore all of said dividend in- 
come must be ‘‘allocated in its entirety to the District of 
Columbia.”? (JA 52). 


The operati 


of their 1 Teceipts under the provisions of 
Title 27, Section 1800 of the D. C. Code (1951). By the 
terms of this statute, this tax is “in lien of all other taxes”’ 
and these companies are not required to pay income and 
franchise taxes to the District of Columbia. For the nine- 
teen-year period 1939 to 1957, taxes paid by these operating 
title insurance companies to the District of Columbia 
aggregated $129,664.49, or a yearly average of over $6,800 
(JA 83). Petitioner contends that the exemption granted 
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these operating title insurance companies by reason of 
payment of the net premium receipt tax prevented the 
District of Columbia from taxing their distributions to 
petitioner as dividends subject to income or income and 
franchise tax. Apparently the Tax Court was confused 
because it states in its opinion (JA 51) that they were 
subject to the tax provided in Title 47, Section 1702, which 
applies to title companies which are not insurance com- 
panies and is based on one and one-half (114%) percent 
of gross receipts. The record shows very clearly that a 
two (2%) percent tax was paid to the Insurance Commis- 
sioner (JA 81, 82). 


STATEMENT OF POINTS 


In the presentation of its appeal, petitioner expects to 
rely upon the following points, among others: 


1. Petitioner, as a non-resident corporation, not engaged 
in business in the District of Columbia, was not subject 


to the payment of ieome tax Zor cue years 1939 through 
1946 or income and franchise or the years 1947 through 
1957 on account of dividends received from the operating 
District of Columbia title companies. 


2. Without apportionment of earnings of the operating 
companies attributable to business done in Maryland and 
Virginia, the asserted taxes are invalid. 


3. Since intercorporate dividends paid by subsidiary 
-companies subject to the income tax are exempt under 
the statute, and further, since the operating companies 
paid a tax on premiums which was stated in the statute 
to be ‘‘in lieu of all other taxes’’, and was the substantial 
equivalent of an income tax, the dividends received by 
petitioner from the operating companies were exempt from 
income tax. 


4. In overruling the settled construction of the 1939 
Act, as set forth in the Community Finance Corporation 
case, eleven years after the repeal of the statute, the 
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decision has the effect of depriving petitioner of its prop- 
erty without due process of law and of equal protection 
of the laws, in violation of the Fifth and Fourteenth 
Amendments of the Constitution. 


5. In the years prior to 1945, petitioner was a mere 
instrumentality of the Bankruptcy Court in Baltimore, 
Maryland, did not function as a corporation, did not receive 
any income from District of Columbia sources, and was 
not subject to the tax. 


6. Other errors apparent on the record, including but 
not limited to, errors in the statement of facts, failure to 
find relevant facts, errors in conclusions of fact and law, 
and otherwise. 


SUMMARY OF THE ARGUMENT” 
1. The Tax Court found as a fact that petitioner was 


a non-resident corporation and was not en ed in business 
or commercial activity im the District of Columbia within 


the meaning of the 1939 or the 1947 Acts. The dividends 
received by petitioner from the three operating District 


of Columbia title insurance companies were not attributable 
to any activity on its part in the District of Columbia. 


2(a). The Income and Franchise Tax Act@f 1947)does 
not impose a tax upon petitioner as a non-resident corpo- 
ration, not engaged in business in the District of Columbia. 
Non-residents are not taxed under the statute unless en- 

in business in the District of Uolumbia, an e 
taxation of corporations follows the same plan. At the 
time that the 1947 Act was pending before the Congress, 
the Commissioners of the District of Columbia made a 
serious effort to have the 1939 Act broadened to tax non- 
residents. This effort was defeated in the Congress except 
the unincorporated business tax, which was then enacted, 
applied also to non-residents. The legislative history of 


_—— 


* For Statutes Involved, see Appendix “A?” hereto. 
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the 1947 Act shows that the Commissioners of the District 
of Columbia did not administratively construe the provi- 
sions of the 1939 Act as taxing non-resident individuals 
or corporations not doing business in the District of Colum- 
bia, simply because the income was paid by D. C. residents 
or D. C. corporations. In Community Finance Corporation 
v. District of Columbia, Docket No. 738 of the Board of 
Tax Appeals, Opinion No. 533 (Appendix ‘‘B’’ hereto), 
72 W. L. R. 737, herein called Community Finance Cor- 
poration case, the Board held in a fully-considered opinion 
that interest paid by residents of the District of Columbia 
to a non-resident corporation was not taxable under the 
1939 Act as income from District sources. This decision 
was not appealed and apparently constitutes the only judi- 
cial construction of the 1939 Act upon this point, 


2(b). The taxing provision of the statute (Title VII of 
the original Act and Section 47-157la of the 1950 Code) 
taxes as income from sources within the District only 
that income that arises from ‘‘the privilege of carryin 
on or engaging in any trade or business within the Dis- 
trict.” The language of Title X, which states the purpose 
Of the Article and which refers to other income as is 
derived from sources within the District, does not broaden 
the application of the tax, which is limited to business 
income. District of Columbia v. Pickford, 86 U.S. App. 
D.C. 17, 179 F. 2d 271, hereinafter referred to as Pickford, 
held that a non-resident subject to the unincorporated 
business tax, was not taxable on other income, even though 
it originated in the District of Columbia. 


2(c). The meaning and application of the words ‘‘income 
from District sources”? should be determined only in the 
light of other provisions of the statute. Non-residents 
are not subject to tax except to the extent that they engage 
in business or commercial activity in the District of Co- 
Iumbia, Dividends paid by District corporations subject 
to income tax are not taxable in the hands of resident or 
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non-resident corporations. Likewise interest paid to a 
non-resident corporation is not taxable (Title 47, Section 
1580). ‘The sole basis for the claim of taxability in the 
panies pay & on net premi i i i 
come. e present claim 0 

be the sole and single instance in which non-residents or 
non-resident corporations are taxed upon income not 
attributable to commercial activity in the District of 
Columbia. 


3. The operating title companies paid a tax on net 
premium receipts (Title 47, Section 1806), which section 
provides that said tax shall be “in Hien of all other taxes’’. 
The constitutional basis of a tax on dividends is that it is 
a distribution out of earnings and profits of the operating 
corporation, and the statutes under consideration have 
provisions to that effect. An income tax on the recipient 
of a dividend is an indirect tax on the income of the 
corporation that earned the dividend. Since the statute 
taxing the operating companies was in terms ‘‘in lien of 
all other taxes’’, this attempt to tax the dividends of these 
companies as an income distribution was invalid as an 
indirect tax on the income of the corporation itself. 


4. Since a portion of the income and earnings of the 
operating companies arises from their operations in Mary- 
land and Virginia, such earnings are not entirely from 
District sources. To enforce taxation of such dividends as 
income, it would be necessary to apportion the income to 
its source. No formula for such apportionment has ever 
been adopted by the Commissioners, and in the absence of 
such a formula, any attempt to assert the tax is invalid. 
In addition to invalidity under the statute, it would be 
unconstitutional to tax such dividends as from District 
sources without proper allocation and apportionment. 


5. It is now thirteen years since the 1939 Act was in 
effect. During all this period the meaning of ‘‘income 
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from District sources’ in connection with receipts by non- 
resident corporations not doing business in the District 
of Columbia, was settled by the decision in the Commumity 
Finance Corporation case. To overrule that construction 
at this time and assert a substantial tax liability against 
petitioner for the years 1939 to 1946 would constitute the 

of due process of law and deprive 
petitioner of equal protection of the laws. At that time 
petitioner was nothing more than an instrumentality of 
the Bankruptcy Court in Baltimore for the purpose of 
protecting the interest of creditors, and now, many years 
later, petitioner should not be charged with the burden of 
income taxes on account of these ancient transactions and 
events. 


ARGUMENT 


1. Under General Principles of Law, Petitioner as a Non-resi- 
dent Corporation Not Engaged in Business or Commercial 
Activity in the District of Columbia, Is Not Subject to an 
Income or Franchise Tax. 


The Tax Court found as a fact that petitioner was not 
engaged in commercial activity or in any trade or business 
in the District of Columbia. Under settled principles of 
law and statutory construction, petitioner, as a non-resident 
corporation, not engaged in business in the District of 
Columbia, should have been held to have been not subject 
to the income and franchise tax. While there is no known 
decision by the District of Columbia courts upon this 
specific point (except possibly Community Finance Corpo- 
ration ease hereinafter discussed), decisions of other 
courts under other statutes clearly indicate that the doing 
of business or engaging in commercial activity is the essen- 


tial prerequisite of tax liability. 

Union Oil Associates v. Johnson, 2 Cal. 2d 727, 43 P. 
2d 291, 98 A.L.R. 1499, was a case with very similar facts. 
Petitioner there was a Nevada corporation which held the 
stock of operating oil companies in California. It was held 


cnt 
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under the California Income and Franchise Tax Act that 
petitioner was not doing business in California and was 
not subject to the Act. 


The general rule that the mere ownership or control 
by a foreign corporation of another corporation doing 
business in the State does not constitute the doing of busi- 
ness by the holding corporation so as to bring it within 
the taxing power of the State in which its subsidiary oper- 
ates, is supported by 2 note in 18 ALR. 2d 202, Par. 7 
and also a note in 70 L. ed. 678. The opening paragraph 
of the latter note summarizes the law as follows: 


‘Ag will be hereinafter seen, holding corporations 
proper are not taxable under statutes imposing taxes on 
corporations ‘carrying on or doing business,’ whereas 
business corporations are taxable thereunder; and the 
rules differentiating holding corporations from business 
corporations are well defined; that is to say, a holding 
corporation is one which merely holds stock in other 
corporations and performs acts incident to such owner- 


ship and the maintenance of its own corporate exist- 
ence, whereas a business corporation actively exercises 
its powers for purposes of gain. Aggressive as dis- 
tinguished from passive ownership of the corporate 
assets characterizes the difference between business 


and holding corporations.”’ 


This general subject matter is reviewed in an opinion by 
Judge Parker sitting in a three-judge statutory court in 
U. 8. Rubber Co. v. Query, 19 F. Supp. 191, 194. In its 
opinion the Court quoted from the opinion of the special 
master which was approved by the Supreme Court in 
Conley v. Mathieson Alkali Works, 190 U. S. 406, 409-411, 
47 L. ed. 1113: 


“Upon the facts thus outlined, it does not appear 
that the defendant corporation was, at the time of 
the service of the summons herein, viz., April 18, 1901, 
doing business within this state. The fact that it held 
the entire capital stock of the Castner Electrolytic 
Alkali Company, and that the operations of that com- 
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pany were carried on under the same management as 
before December 31, 1900, is not material. The new 
corporation was a separate legal entity, and, whatever 
may have been the motives leading to its creation, it 
can only be regarded as such for the purposes of legal 
proceedings. It was that corporation alone which 
transacted any business in this state, notwithstanding 
it may have been for all practical purposes merely the 
instrument of the defendant corporation. People v. 
American Bell Telephone Co., 117 N. Y. 241, 22 N. E. 
1057; United States v. American Bell Telephone Co. 
(C.C.) 29 F. 17.”’ 


The Court directed the issuance of an injunction restrain- 
ing the authorities of South Carolina from collecting the 
asserted franchise tax from the United States Rubber 
Company. 


Under the Federal income tax law a non-resident alien 
is subject to a much greater tax when engaged in a trade 
or business in the United States. Decisions of the United 


States Tax Court hold that the mere ownership of securities 
for investment does not constitute engaging in a trade or 
business, which méans definite and continued commercial 
activity. See Chang Hsaio Liang, 23 T. C. 1045; Edward 
A, Newman De Vegvar, 28 T. C. 1055. 


It was also well settled under the Federal Excise Tax 
Acts of 1909 and 1913 that the doing of business was the 
essential basis of liability. It was held that the mere 
retention of a corporate organization did not constitute 
engaging in business; Zonne v. Minneapolis Syndicate, 220 
U.S. 187, 55 L. ed. 458; McCoach v. Minehill, 228 U. S. 295, 
57 L. ed. 842, 847; U. S. v. Emily Bird Thayer Real Estate 
Company, 227 U. S. 28, 59 L. ed. 825. Similar holdings 
were made with respect to the capital stock taxes in effect 
prior to 1939 Code: Continental Baking Corporation v. 
Higgins, 130 F. 2d 164; Goodyear Investment Corporation 
v. Campbell, 139 F. 2d 188. 
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It is submitted that under the finding of the Tax Court 
that the petitioner was not engaged in business or 
commercial activity in the District of Columbia in the 
years in question, the conclusion of the Tax Court should 
have been that petitioner was not subject to the income and 
franchise taxes imposed upon it. Apparently the Tax 
Court realized that such was the normal conclusion and 
result of its finding that it was not doing business. Never- 
theless, the Tax Court concluded that petitioner was liable 
because of its conclusion that the dividends constituted 
income from District sources. This point will be discussed 
under the succeeding heading. 


2. The Broad Construction That the Tax Court Gives to the 
Statutory Concept of Other Income from. District Sources 

Is Inconsistent With Other Provisions of the Statutes, the 

ve History of the 1947 Act. and the Administra- 

tive and Judicial Construction of the 1939 and 1947 Acts. 


Although the Tax Court has written an opinion in 


this case, which, with the findings of fact, covers forty- 
seven typewritten pages, the discussion of the overriding 
question as to whether this dividend income constitutes 
other income from District sources, within the meaning of 
the statutes, comprises a single paragraph covering approx- 
imately one-half page of the opinion. Since this is the 
principal item in the opinion to which this brief is ad- 
dressed, it is set forth verbatim below: 


“Concerning the second clause of Section 1 of Title 
X of the Income and Franchise Tax Act relating to 
corporations and referred to in District of Columbia 
v. Virginia Hotel Co., supra, namely, that relating to 
the receipt of income from sources within the District 
of Columbia, it must here be observed that, in respect 
of the taxable years 1939 to 1946, inclusive, the Court 
has herein determined that income represented by divi- 
dends on the stocks in the three operating subsidiaries 
had its source within the District; and that, therefore, 
the petitioner must be held to have received income 
from such sources and to be liable for income taxes im- 
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posed by the District of Columbia Revenue Act of 1939 
for those taxable years. The same determination as to 
the source and receipt of income must be made in 
respect of the taxable years 1947 to 1957, inclusive, 
with a holding by the Court that for those years the 
petitioner was lable for franchise taxes under the 
Income and Franchise Tax Act measured by that. 
income. 


22 Section 47-1580, D. C. Code, 1951 Edition.’’ 


The effect of this construction is to give this general 
language of the statute the broadest application which 
would include within its ambit all income that the Congress 
could constitutionally tax for the benefit of the District 
of Columbia. The second clause of Title X to which the 
Tax Court referred, reads as follows: 

““(2) A franchise tax upon every corporation and 
orpora: usiness for the privilege of carrying 
on or engaging In any trade or business within the 


fang) of receiving such other income as is 
nist F; 


Under this construction, the denomination of the tax as 
a franchise tax is misleading and confusing because by 
defmition and-usé, a franchise tax is one that is imposed 
upon the privilege-oF doing business. As construed by the 
Tax Court below, the tax is to be imposed regardless of 
the fact that it has found that petitioner was not doing 
business or engaged in commercial activity in the District 
of Columbia. Furthermore, the entire first clause becomes 
meaningless because in this case petitioner has not enjoyed 
the privilege of doing business in the District of Columbia 
but is yet subject to tax. In order to sustain the tax, this 
Court must completely eliminate the legislative description 
that this is a franchise tax for the privilege of doing 
business in the District of Columbia. 


For many years the District of Columbia authorities 
have made strenuous efforts to obtain legislation imposing 


| 
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income taxes on non-residents and resident persons domi- 
ciled elsewhere. Congress has repeatedly refused to follow 
the recommendations of the District Commissioners in 
this respect. 


The District of Columbia Income and Franchise Tax Act 
of 1947 carries forward this same attitude of Congress. 
Title I, Sec. 4(s), in defining the word ‘‘resident”’ ex- 

G cludes from gross income salaries and wages received from 

* the Government of the United States as income derived 

j2 from sources without the District, if the taxpayer claims 
| Us|, domicile in his home State. 

Title VI, ‘Tax on Residents and Nonresidents’’ in Sec- 
tion 1, defines the net income of nonresidents as ‘‘that 
portion of the entire net income of every nonresident which 
is subject to tax under Title VIII of this Article.’’ Title 
VIU, ‘‘Tax on incorporated business’? imposes a tax on 
any individual, ‘whether resident or nonresident’? engaged 
in any trade or business in the District of Columbia which 
is capable of being conducted in a corporate form. Under 
Section 3, a tax of five percentam of taxable income is 
imposed upon such unincorporated business, which is the 
same rate imposed upon corporations. Section 3 describes 
the tax as “‘for the privilege of carrying on or engaging 
in any trade or business withi istri ivi 
igomeriremisoer See = a This is the only 
tax is maposed upon nonresidents. Title X, stating 
the purpose of the Article also states the measure of the 
tax in these words: ‘“‘The measure of the franchise tax 
shall be that portion of the net income of the corporation 
and unincorporated business as is fairly attributable to 
any trade or business carried on or engaged in within the 
District.”? It is noted that the measure of the tax with 
respect to an unincorporated business is identical with that 
of a corporation. 


Title VII imposes a similar tax of five per cent upon 
the taxable income of every corporation ‘‘for the privilege 
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of carrying on or engaging in any trade or business within 
the District and of receiving income from sources within 
the District.’ Sec. 1(h) defines the words ‘‘trade or busi- 
ness’? to include the ‘‘engaging in or carrying on of any 
trade, business, profession, vocation or calling, or com- 
mercial activity in the District of Columbia’? (This 
definition is identical with that contained in Sec. 43(12) 
of the 1939 Act.) The identity of language used with 
respect to unincorporated businesses and corporations is 
clear. 


In Title X, in stating the purpose of the article, a slight 
variation in language is used as follows: 


“Tt is the purpose of this article to impose (1) an 
income tax upon the entire net income of every resident 
and every resident estate and trust, and (2) a franchise 
tax upon every corporation and unincorporated busi- 
ness for the privilege of carrying on or engaging in 
any trade or business within the District and of receiv- 


ing such other income as is derived from sources within 
the District.” 


Attention is called to the fact that in this particular section 
the words ‘‘such other income’’ appear, although they are 
not used in the specific sections imposing taxes on corpo- 
rations and unincorporated businesses. It is believed that 
this slight variation in language does not denote any change 
in the application of the statute from that indicated in the 
tax-levying sections. 


The Corporation Counsel of the District of Columbia 
permitted the attorneys for petitioner to examine its file 
with respect to the facts and circumstances leading up to 
the passage of the 1947 Act, and what is said herein with 
respect thereto is taken almost entirely from that file. On 
September 16, 1946, a Committee headed by Mr. Vernon 
West, then Corporation Counsel, reported on various means 
of increasing income in the District of Columbia. The Com- 
mittee recommended ‘‘a broadening of the provisions of 
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the present income tax law ° ° * so as to tax a non-resident 
in the District upon his income derived from sources within 
the District,”? ete. The Committee also recommended an 
unincorporated business tax but no specific change with 
respect to corporate taxation. 


On February 27, 1947, H. R. 2282, 80th Congress, First 
Session, was offered by Mr. Dirksen. This apparently 
was the bill carrying out the Committee’s recommenda- 
tions. Title VI imposed a tax upon “‘that portion of the 
entire net income of every nonresident which is derived 
from sources within the District within the meaning of 
Title X of this Act.” Title X included in taxable income 
‘such portion of the entire net income of corporations, 
unincorporated businesses, nonresidents, and nonresident 
estates and trusts as is fairly attributable to any trade or 
business carried on or engaged in by them within the 
District, and such other income as is derived by them from 
sources within the District * * *.”’ 


On May 23, 1947, H. R. 3597, 80th Congress, First Ses- 
sion, was offered by Mr. Bates of Massachusetts apparently 
for the House Committee. This bill made changes in the 
taxation of non-residents. This revision was apparently 
made by Mr. Harry Walker, then Assistant Corporation 
Counsel, as explained by him in an accompanying memo- 
randum written to Mr. Bates on April 18, 1947. That 
memorandum explains the change with respect to non- 
residents as follows: 


“Under H. R. 2282 nonresidents would be taxed on 
income from District sources, while the revised _bill 
does not provide for such a tax on nonresidents. How- 
ever, like H. R. 2282, there is contained in the redraft 
of the bill a tax on unincorporated businesses. In 
order to retain this latter feature, it was felt necessary 
to impose franchise taxes on unincorporated businesses 
and corporations because, without this characteristic, 
there might be some doubt as to whether the imposi- 
tion of an income tax on residents carrying on an 
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unincorporated business in the District would be a 
reasonable classification if nonresidents also carrying 
on an unincorporated business were not subject to tax. 
Of course, there is no valid reason why a nonresident 

engaging in an unincorporated business in the District 
should be relieved of a tax on the same type of business 
for which a resident is taxed.’’ 


The above statement of the legislative history of the 
Act tends to support the following conclusions with respect 
to this statute: (1) Although the Commissioners had ree- 
ommended a substantial broadening of the law by taxing 
non-residents on all income derived from District sources, 
the statute limited taxation to those instances where the 
individual engaged in a trade or business in the District 
of Columbia within the meaning of the unincorporated 
business provisions. (2) The only portion of the income 
received by non-residents that is taxable is that portion 
attributable to said trade or business. (3) Corporations 
and unincorporated business were placed on a complete 


equality as to the income subject to tax, that is to say, 
income attributable to the trade or business. (4) The 
denomination of the tax on corporations as a franchise 
tax was to complete the analogy with a similar tax imposed 
on unincorporated businesses. 


Not long after the passage of the 1947 Act, this Court 
was called upon to decide whether an individual, admittedly 
engaged in an unincorporated business in the District of 
Columbia, was also taxable with respect to ‘‘other income 
from sources in the District’? not attributable to a trade 
or business. In Pickford, this Court reviewed the provi- 
sions of the Act in great detail and came to the conclusion 
that such other income is not taxable. With respect to 
Title VIII of the statute, the Court pointed out (zbid, p. 18) 
that ‘‘the levy is upon the net income of an unincorporated 
business only. * * * So, if there be no ‘business’ within 
the meaning of the statute, there is no tax.’’ The Court 
found that it was ‘‘striking that this act does not levy a 
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tax upon nonresident individuals generally upon income 
from sources within the District, as the federal income tax 
law and the laws of many states do in respect to non- 
residents of their respective jurisdictions.” Accordingly, 
the Court found that the tax was imposed only upon those 
activities which constitute the doing of business. The 
receipt of rent, as such, was found to be not subject to 
the tax. 


The District of Columbia further contended that once 
a non-resident individual was found to have engaged in 
an unincorporated business in the District of Columbia, the 
measure of the tax imposed upon him was the entire net 
income from sources within the District, whether or not 
attributable to the unincorporated business. In support 
of this contention the District relied upon the provisions 
of Title X referred to above where the language used is 
that income “‘fairly attributable to any trade or business 
carried on or engaged in within the District and such other 
net income as is derived from sources within the District.’’ 
The conclusion reached by the Court was that the “statute 
made an unincorporated business a taxable entity. Having 
created this entity Congress treated tt in the same manner 
as it treated corporations.”? (emphasis supplied; ibid, 
p. 20) Accordingly, the Court concluded that the invest- 
ment income did not arise from the unincorporated business 
and was therefore not taxable. The Court further found 
that the contention of the District was contrary to its 
own regulations construing the statute, in that salaries 
allowed to non-resident partners were deductible in deter- 
mining the income of the unincorporated business, even 
though such salaries were not taxed to non-residents. Cer- 
tainly such salaries constituted other income from District 
sources, but they did not constitute income attributable 
directly to the business itself and, therefore they were not 
taxable at all to such non-residents. 


The principle set forth in this case is applicable to cor- 
porations as well as individuals. District of Columbia v. 
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Virginia Hotel Co., 92 U.S. App. D. C. 186, 204 F. 2d 390, 
hereinafter referred to as Virginia Hotel, rightly under- 
stood, is not contrary to, but in fact, supports this prin- 
ciple. In that case the Tax Court had found that the 
taxpayer was doing business in the District of Columbia 
but that the interest income paid by two non-residents was 
not from District sources. This Court held that it was 
necessary to determine whether the interest income was 
fairly attributable to the trade or business carried on in 
the District before it could be decided that the income was 
not taxable. In a real sense this decision carried forward 
the principle of the decision in the Pickford case. In both 
cases it had been determined that the individual and the 
corporation were doing business in the District of Colum- 
bia. In Pickford it was held that the income had no rela- 
tion to the business activity and therefore was not taxable. 
The remand in the Virginia Hotel required a determination 
whether the income was attributable to the business activity. 
Of course that is the real test of its taxability. These two 
cases, considered together, have the effect of holding that 
income from District sources with respect to corporations 
or unincorporated businesses means income related to the 
business activity, regardless of the source of payment 
or the residence of the payer. There is nothing in the deci- 
sion of this Court in the Virginia Hotel that would indicate 
that a corporation that is not doing business in the District 
of Columbia is subject in any respect to tax upon the 
ground that the income is from sources within the District, 
unless such income is attributable to commercial activity 
in the District. 


This was the law prior to the passage of the 1947 Act. 
In Community Finance Corporation case, consideration 
was given as to whether interest payments made by District 
of Columbia residents on loans secured by chattel liens 
in the District of Columbia were income to this corporation 
which was found not to be engaged in business in the Dis- 
trict of Columbia. Under the 1939 Act, income from Dis- 
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trict sources is taxable (Sec. 4(b)). In a literal sense 
interest paid by a District of Columbia resident is neces- 
sarily from a District of Columbia source. Yet, the Board 
of Tax Appeals held to the contrary, obviously meaning 
and intending that such a payment was not subject to tax 
by the District of Columbia under the statute. The under- 
lying finding that led to this conclusion was that petitioner 
was not engaged in business in the District of Columbia. 
On the other hand, there was substantial evidence to sup- 
port a contrary conclusion. Over seventeen per cent of 
the interest received by petitioner was from District of 
Columbia residents. Petitioner was listed in the Wash- 
ington City Directory and in the Washington Telephone 
Directory. It advertised over a Washington radio station. 


In concluding that such income was not from District 
sources within the meaning of the statute, the Board of 
Tax Appeals, in a fully-considered opinion, relied in part 
upon the fact that the 1939 Act was passed shortly after 
the enactment of the 1939 Internal Revenue Code in which 
Congress specifically described the types of income that 
were taxable to non-resident aliens and foreign corpora- 
tions, as from sources within the United States. Such in- 
come was specifically described as from interest, dividends, 
rents, royalties, etc. In the absence of a specific provision, 
the Board of Tax Appeals concluded that it was not the 
intention of Congress to tax such income when paid to a 
non-resident corporation. 


The Tax Court cited and relied upon its decision in 
Cities Service Oil Company v. District of Columbia, 85 
W.LRB. 1052, D C Corp. Tr. Rep. Par. 14,099. With respect 
to the finding of the Tax Court that the company did not 
have an office or place of business in the jurisdiction, the 
District of Columbia appealed and this Court affirmed in 
103 U. S. App. D. C. 332, 258 F. 2d 426, D C Corp. Tr. 
Rep. Par. 14,129. In the absence of a finding that the 
taxpayer had a place of business in the District, it was 
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not liable to pay a tax with respect to the sale of personal 
property. However, the Tax Court found it taxable in 
connection with the receipt of rents. In support of this 
conclusion, the Tax Court found: 


‘<The business of leasing and subleasing gasoline sta- 
tions was carried on, or engaged in wholly within the 
District of Columbia.’’ 


It is true that further in its opinion the Tax Court found 
“the source of rental income is the situs of the rented 
property.”’ In footnote 19 the Tax Court cited Pickford, 
as authority for the holding that a mere receipt of rental 
income does not constitute a trade or business. While 
it is ordinarily true that the mere leasing of property 
without performing services does not constitute engaging 
in business, the record in the above case showed a large 
number of instances in which such properties were leased 
and subleased in the District of Columbia, and that fact 
constituted adequate basis for the Tax Court to conclude 
that petitioner was in the ‘“‘business of leasing and sub- 
leasing gasoline stations.’’ To say now that its holding 
in the above case concerning the doing of business was not 
necessary or important to the conclusion, is to argue con- 
trary to the record and the finding of the Tax Court in 
that case. The argument advanced that the sttus is the 
important test and not whether the income is attributable 
to business activity, is contrary to the holdings in both the 
Pickford and Virginia Hotel cases. In Pickford the Court 
attempted to clarify the argument and its conclusions by 
an illustration of a non-resident individual who operated 
a grocery store and also received rent from a dwelling, 
and dividends and interest from the District (bid, p. 20.) 
The District contended ‘‘that for the privilege of carrying 
on the grocery business the individual should pay a fran- 
chise tax measured by the total of his net income from 
sources within the District, that is, upon the sum of the 
rent from the dwelling, the dividends, the interest and the 
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profit from the grocery business.”? This Court refused to 
sustain this contention. 


It is submitted that neither the Virginia Hotel case nor 
the Gities Service Oil Company case, which were relied 
upon by the Tax Court to support its conclusion that these 
dividends are taxable, even though not attributable to any 
business or commercial activity in the District, sustains 
the position of the Tax Court in this respect. The con- 
clusion in each case was supported by an appropriate find- 
ing with respect to business and commercial activity of 
the taxpayer within the District. 


It is further submitted that it is a correct conclusion 
concerning the 1947 Act that jt does not impose a tax 
upon any corporation that is not engaged in business in 
the District of Columbia, just as a non-resident is not taxed 
unless engaged in an unincorporated business in the District 
of Columbia; and in either said event the limit and extent 
of the tax is the income attributable to the business activity 
therein. What has been said with respect to the 1947 
Act likewise applies to the 1939 Act. The legislative his- 
tory preceding the enactment of the 1947 Act shows that 
the Commissioners of the District of Columbia considered 
the 1939 Act as not taxing non-resident individuals or 
corporations, and except to denominate the new statute 
as a franchise tax, the scope of the 1947 Act, and its 
apparent application to corporations, was much the same 
as the 1939 Act. Neither taxed nonresident individuals or 
corporations. 


3. The Imposition of the Tax Is Contrary to the Provisions of 
Title 47, Section 1806 of the D. C. Code. 

As previously set forth, the general effect of the statute 
is to tax dividends from whatsoever source when received 
by residents of the District of Columbia. Non-residents 
are not taxed on such dividends. Under the specific pro- 
vision of Title X (Section 1580), a corporation is not 
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subject to tax in connection with a dividend from a cor- 
poration which has paid an income tax in the District of 
Columbia. The obvious purpose of this provision was to 
prevent double taxation. Exhibit No. 17 shows that the 
operating companies, namely, the District Title Insurance 
Company, the Lawyers Title Insurance Company, and the 
Washington Title Insurance Company, paid substantial 
taxes to the District of Columbia during the years in ques- 
tion. In other words, these companies pay a tax on net 
premium receipts which is substantially equivalent to an 
income tax. If it were actually the income tax, it is 
clear that these dividends would not be taxable to petitioner 
(Section 1580). In view of the general intent and purpose 
of this statute not to result in duplicate taxation, the 
statute should be construed in such a way as to prevent the 
double taxation in this single instance, by treating the net 
premium receipt tax as the equivalent of the income tax. 


Title 47, Section 1806 of the D. C. Code (1951) provides 
as follows: 


‘All such companies, including companies which 
issue annuity contracts, shall also pay to the collector 
of taxes of the District of Columbia a sum of money 
as taxes equal to 2 per centum of their policy and mem- 
bership fees and net premium receipts or consideration 
received on all insurance and annuity contracts on 
risks in the District of Columbia, said taxes to be paid 
before the 1st day of March of each year on the 
amount of such income for the year ending December 
31, next preceding. Such tax shall be in lien of all 
other taxes except (1) 

Tges provided for by the insurance laws 
of the District including amendments made to such 
laws by this title.’’ 


This Court held in Real Estate Title Insurance Company 
v. District of Columbia, 82 U. S. App. D. C. 170, 161 F. 2d 
887, that this section and not Section 1702 applies to title 
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insurance companies. The operating companies paid taxes 
under this section and not under Section 1702* (JA 81, 82). 


The above statute provides that the tax is ‘‘in lieu of 
all other taxes.”? Accordingly these companies are not 
required to pay income and franchise taxes to the District 
of Columbia and are in fact specifically exempted. 


The constitutional basis of a tax on dividends is that 
it is a distribution out of earnings and profits of the oper- 
ating corporation, and is thus an indirect tax on the 
corporation that earned the dividend. In Wisconsin v. 
J. C. Penney Co., 311 U. S. 435, 446, 85 L. ed. 267, 271, 
the Supreme Court held that a tax on non-residents on 
account of Wisconsin’s allocated portion of earnings dis- 
tributed as dividends, could be sustained as an additional 
income tax applicable at the time of distribution. In a 
later case, International Harvester Co. v. Wisconsin, 322 
U. S. 435, 443, 88 L. ed. 1373, 1380, in which the income 
tax was assessed on non-resident stockholders receiving 
the dividends, the Supreme Court made a similar ruling, 
again basing the taxability of the dividend on the earnings 
in Wisconsin. The Court there said: 


“¢* © © The earnings in Wisconsin, their withdrawal 
from Wisconsin and their distribution in the form of 
dividends have resulted in the receipt of income by the 
stockholder-taxpayers and it is Wisconsin’s relation 
to all which permit it to levy the tax. It may condition 
the privilege of earning and disposing of the Wisconsin 
earnings upon the payment of a tax measured by and 
collected from the earnings to be distributed as 
dividends.’’ 


In the present instance we have an Act of Congress 
specifically declaring that the operating title insurance 
companies may not be made subject to an income tax, 


* In its opinion the Tax Court seemed confused about this point because it 
says that these companies ‘‘were subject solely to the gross receipts tax. See 
Section 47-1702, D. C. Code, 1951 Edition.”” (JA 51) For this reason the 
Tax Court did not pase upon the issue here presented. 
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because they pay a net premium receipt tax which is “in 
lieu of all other taxes’’. The constitutional basis of a tax 
on dividends as shown in the above-cited decisions is the 
income earned within the jurisdiction, which becomes sub- 
ject to additional income tax at the time of distribution. 
In this instance the Congress has in effect made a contract 
that no income tax or additional income tax may be imposed 
on these operating companies, directly or indirectly. It 
it submitted that since the statute taxing the operating 
companies is in terms ‘“‘in feu : 
ax the dividends of these comp: 


. anincome distribution to petitioner 1s Invalid as an indirect 
@ Inco; anies. Such a 


“onstruction is reinforced in this case, by the parallel pro- 
vision under the Income and Franchise Tax Act that a 
similar distribution by a corporation subject to that Act 
would not be taxable. 


4. Without Apportionment the Asserted Tax Is 
Necessarily Invalid. 


The District of Columbia attempts herein to tax peti- 
tioner, a non-resident foreign corporation, on the entire 
amount of dividends received from corporations operating 
within the District, without regard to the fact that sub- 
stantial portions of the earnings from which such divi- 
dends were paid arose from services performed outside of 
the District. No attempt has been made to apportion the 
earnings to that part attributable to the District of Colum- 
bia. The constitutionality of a District of Columbia fran- 
chise tax on a non-resident corporation has been sustained 
only when it has been found to have been reasonably re- 
lated to the income attributable to the District of Columbia. 
Panitz v. District of Columbia, 74 App. D. C. 284, 122 F. 
2d 61. 


At the hearing evidence was offered by petitioner to 
prove that the three operating title insurance companies 
were engaged in business in Maryland and Virginia, in 
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addition to the District of Columbia, and that the business 
so conducted was substantial. Objection by counsel for 
respondent was sustained and petitioner’s offer of proof 
was refused. (JA 79, 80) The reasoning of the Court 
seemed to be that the corporations should be considered on 
a unitary basis, and as such, all earnings were taxable as 
dividends, without regard to their sources. In so ruling 
the Court committed serious error. 


This ruling seems contrary to the decision of the Su- 
preme Court of the United States in Hans Rees’ Sons v. 
N. Carolina ex rel Maxwell (1931), 283 U. S. 123, 138, 75 
L. ed. 879, 905. There the Supreme Court was asked to 
determine the validity of an apportionment provision ap- 
plied by the State of North Carolina with respect to a cor- 
porate taxpayer doing business in another state. Evidence 
was offered to show that the apportionment formula was 
arbitrary and unconstitutional because no allocation as 
to out-of-state earnings was made. The lower court struck 
such evidence as immaterial. The Supreme Court of North 
Carolina affirmed the decision of the lower court on the 
ground that the taxpayer was & unitary business operating 
in North Carolina, and thus no apportionment need be made. 
In holding the refusal to consider such evidence to be 
prejudicial error and a denial of the taxpayer’s constitu- 
tional right to due process, the Supreme Court, speaking 
through Mr. Justice Hughes, stated: 


“But the fact that the corporate enterprise is a 
unitary one, in the sense that the ultimate gain is de- 
rived from the entire business, does not mean that 
for the purpose of taxation the activities which are con- 
ducted in different jurisdictions are to be regarded as 
‘component parts of a single unit’ so that the entire 
net income may be taxed in one state regardless of 
the extent to which it may be derived from the conduct 


of the enterprise in another state.”’ 


‘¢When, as in this case, there are different taxing 
jurisdictions, each competent to lay a tax with respect 
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to what lies within, and is done within, its own borders, 
and the question is necessarily one of apportionment, 
evidence may always be received which tends to show 
that a state has applied a method, which, albeit fair 
on its face, operates so as to reach profits which are 
in no just sense attributable to transactions within 
its jurisdiction.” (at 283 U. S. 138, 75 L. ed. 905) 


Accordingly, the decision of the Supreme Court of North 
Carolina was reversed. 


Dividends by definition are such only when paid out 
of earnings (Sec. 4(m)). Here, the earnings are attribut- 
able to business conducted in Maryland and Virginia as well 
as to the District and only that portion that arose from 
District activities may be taxed. Apportionment is an 
absolutely necessary prerequisite. 


In Wisconsin v. J. C. Penney Co., supra, the Supreme 
Court, in a five-to-four decision, went to the limit of the 
law in sustaining a Wisconsin tax on dividends, which the 
Wisconsin Supreme Court had previously held to be in- 
valid. In that case the Penney Company was doing business 
in Wisconsin and also in numerous other States. Dividends 
were declared at the principal office of the corporation in 
New York, and the portion of earnings attributable to 
Wisconsin was determined and made the basis of the tax. 
The tax was payable by the corporation. The Supreme 
Court sustained the validity of the tax as an addi- 
tional tax on income which was not payable until the 
subsequent event of declaring a dividend. 


The Supreme Court, in distinguishing its holding* 
from that in Connecticut General Life Insurance Co. 
v. Johnson (1938), 303 U. S. 77, 82 L. ed. 673, found: 


* In which it held that the petitioner, which was doing business in California, 
was not liable for a California tax as to receipts and income arising out of 
insurance contracts entered into in Connecticut with respect to original con- 
tracts made in California, on the ground that such income was not attributable 
to California income and thus without the State’s taxing power. 
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«<* © © the tax [in Connecticut General Life Insurance 
vy. Johnson] neither in its measure nor in its incidence 
was related to California transactions. Here, on the 
contrary, the incidence of the tax as well as tts meas- 
ure is tied to the earnings which the State of Wis- 
consin has made possible,’’ (311 U. S. 446, 85 L. ed. 
271. Italics supplied) 


On the basis of the above, the Supreme Court reversed 
and remanded the Penney case to the Supreme Court of 
Wisconsin. Upon remand, the Supreme Court of Wisconsin 
again declared the tax unconstitutional on the ground 
that the United States Supreme Court had failed to 
give the Wisconsin interpretation to the statute, namely, 
that it imposed a direct burden upon the shareholders 
who were non-residents. In International Harvester 
Co. v. Wisconsin, supra, the Supreme Court upheld the 
statute against this contention noting that: 


“Tn taxing such distributions, the state may im- 
pose the burden of the tax upon the stockholders 
who derive the ultimate benefit from the corporation’s 
Wisconsin activities. Personal presence within the 
state of the stockholder-taxpayer is not essential to 
the constitutionality of a tax taken out of so much of 
the corporation’s Wisconsin earnings as is distributed 
to them.’? (at 322 U. S. 441-442, 88 L. ed. 1379) 


In view of the Supreme Court’s language in the Penney 
and Harvester cases and its holding in Connecticut Gen- 
eral Life Insurance Company v. Johnson, supra, it is clear 
that a tax on dividends which is applied without allocation 
as to the source of income, is unconstitutional. 


Similarly, decisions of this Court have required appor- 
tionment where the earnings of the corporation are attrib- 
utable, in part, to jurisdictions other than the District 
of Columbia. Industrial Coverall Laundry Corp. v. Dis- 
trict of Columbia, 88 App. D. C. 266, 188 F. 2d 669; District 
of Columbia v. Radio Corp. of America, 98 U. S. App. D. C. 
119, 232 F. 2d 376. 
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The Tax Court found that there was ‘‘no provision for 
apportionment of dividend income where, as here, the tax- 
payer-stockholder is not engaged in a trade or business in 
the District.’’ Reliance was then placed upon the regula- 
tion which provides that dividend income ‘‘which is de- 
rived from sources within the District shall be allocated to 
the District.”” This latter provision definitely does not 
cover earnings which were derived from business conducted 
outside of the District. In an effort to solve this dilemma, 
the Tax Court concluded that such dividends are not sub- 
ject to apportionment and therefore the entire amount of 
same should be allocated to the District. (JA 52). To hold 
that the Commissioners can destroy petitioner’s right to 
apportionment by the simple device of not providing a 
formula, is a conclusion contrary to the Act and all known 
decisions under it. The failure to provide such a formula 
is a clear indication that such dividends are not subject to 
tax. 


The Tax Court has only recently held in the case of 
Evening Star Co. v. District of Columbia, DC Corp. Tr. 
Rep. Par. 14,127, decided May 13, 1958, now under review 
in this Court, that in the absence of an appropriate formula 
allowing for Virginia and Maryland sales of newspapers, 
the tax was invalid, using this language: ‘‘No valid fran- 
chise tax could have been lawfully assessed by anyone in 
relation to the Petitioner and its income.”? The Tax 
Court failed to distinguish the present situation from 
that in the Evening Star case although that case was cited 
in petitioner’s brief below. 


The question here is not the applicability or inapplica- 
bility of a formula or the reasonableness of an applied 
formula, which was discussed recently in Smoot Sand and 
Gravel Corporation v. District of Columbia, 261 F. 2d 758, 
decided November 26, 1958, but whether apportionment 
under the facts was required in view of the admitted fact 
that business was conducted by the operating companies 
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in Maryland and Virginia, as well as the District. Cer- 
tainly, under the provisions of Title 47, Section 1580(a) 
the original income of the operating companies is ‘deemed 
to be income from sources within and without the Dis- 
trict.’’ 


5. The Construction of “Income from. District Sources” Made 
in the Community Finance Corporation Case Should Not 
Be Overruled Now More Than Twelve Years After the 
Repeal of the Statute. 


The decision of the Board of Tax Appeals in the case of 
Community Finance Corporation v. District of Columbia, 
decided July 13, 1944 (printed in full in Appendix ‘‘B’’ to 
this brief), is of particular importance because it consti- 
tuted the only judicial decision that we have been able to 
locate construing the 1939 Act as to what constitutes 
income from District sources to a non-resident corporation. 
That case was brought as a test case, the actual amount of 
tax involved being small. However, the principle was of 


considerable importance and the Board of Tax Appeals 
wrote a fully-considered opinion of six pages, in addition 
to the findings of fact. 


Petitioner was a Virginia corporation making small loans 
up to $300 to any one person. All actual transactions took 
place at its office in Arlington, Virginia. About 25 per 
cent of its loans was secured by deeds of trust on auto- 
mobiles which were recorded in the District of Columbia in 
connection with loans to District residents. Its name was 
listed in the Washington Directory and it had advertise- 
ments in the District Telephone Book. During 1942 more 
than 17 per cent of all interest received by petitioner was 
paid by borrowers residing in the District of Columbia. 
Petitioner filed an income tax return for that year, paid the 
tax and thereafter filed a claim for refund. The Board of 
Tax Appeals concluded as a matter of law that “‘the net 
income in respect of which said tax was assessed was not a 
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District of Columbia source, and did not subject petitioner 
to liability for District of Columbia tax.’’ 


In support of its conclusion the Board of Tax Appeals 
made the following points: (1) The 1939 Act contains no 
specific definition of what constitutes income from District 
sources, in contrast to the specific provisions of the 1939 
Internal Revenue Code which clearly describes the types of 
payments which constituted income from sources within the 
United States; (2) The Board was of the opinion that there 
was no logical or reasonable basis for accepting the resi- 
dence of the payer as the determining factor; (3) The situs 
of debts for the purpose of property and succession taxes 
was not deemed to be the same as the source of the income. 
After full consideration and relying upon the decision of 
this Court in Eastman Kodak Company v. District of 
Columbia, 76 App. D. C. 339, 131 F. 2d 347, the Board held 
as follows: 


‘<While the debtor is the source of the interest in the 
sense that the interest physically comes from him, the 
interest in a legal sense has its source in the contract 
under which it is payable. Within the meaning of the 
statute here under consideration, the source of income 
is the place where the transaction which gave rise to the 
liability therefor occurred, i.e., Virginia.”’ 


No appeal was taken from the above decision. It repre- 
sented a final judicial construction of the 1939 Act with 
respect to its applicability to non-resident corporations at 
the time when the 1947 Act was pending before the 
Congress. Although as shown above, the District author- 
ities made a serious attempt to have the Congress impose 
a tax on wages of non-residents in the District of Columbia, 
no effort was made to have the scope of the above decision 
curtailed or limited under the new law. Actually, several 
things were done which tended to carry forward and spread 
the underlying principle of that case. By Title X, Section 
1, of the 1947 Act (now Title 47, Section 1580, D. C. Code), 
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interest paid by D. C. corporations (the decision having 
covered individuals) was specifically made not taxable 
when paid to a corporation not engaged in business within 
the District. This section also contains a provision ex- 
cluding from income intercompany dividends, which under 
Section 5(a) (6) of the 1939 Act constituted a deduction from 
income. 


The holding in that case that the doing of business in 
the District of Columbia was an essential prerequisite for 
a corporation to be liable for the payment of an income 
tax under the 1939 Act, was further strengthened and made 
clearer by the 1947 Act which was denominated a franchise 
act and has often been so described by this Court. By 
this designation and description and from the language of 
the Act, it is clear beyond doubt or controversy that the 
1947 Act applies only with respect to those corporations 
that are doing business in the District of Columbia. The 
provisions of the unincorporated business tax which was 
then enacted and applies to residents and non-residents 
alike, closely parallel the applicable provisions concerning 
corporations and the tax is based upon the privilege of 
doing business in the District of Columbia and is limited 
to the proceeds of the business activity. The decision of 
the Board of Tax Appeals in the Community Finance Cor- 
poration case and the legislative history of the 1947 Act 
make it clear that the term ‘‘income from District sources”’ 
with respect to corporations should be given no broader 
application than was approved by this Court in the above- 
named case with respect to non-resident individuals. 


A study of a summary of the income tax statutes in the 
several states, as set forth in Commerce Clearing House 
State Tax Guide for 1957, would seem to indicate that no 
State except Wisconsin taxes as a dividend a distribution 
to a non-resident corporation. Certainly there is no spe- 
cific plan or design to do so, as set forth in the several 
statutes. Wherever there is any specific reference to divi- 
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dends, the statutes generally provide for an income exclu- 
sion or deduction with respect to dividends from local 
corporations or corporations paying an income tax in the 
State. Many of the States have recently added withholding 
provisions, such as was enacted for the District of Columbia 
in 1956, but these apply to wages and compensation only. 
If it was intended that dividends paid to non-residents 
should be taxable, the only practical method of collection 
would be through an appropriate withholding provision. 
California seems to be the only State with a withholding 
authorization broad enough to include dividends, but an 
examination of the statute and regulations seems to indicate 
that it has not been applied to dividends to non-residents. 
Two States, Kentucky and North Carolina, specifically pro- 
vide for the reporting of information as to payment of 
dividends to residents only, clearly indicating that non- 
residents are not to be taxed. There is nothing in the 
statutes of other States which would indicate that dividends 
to non-residents are to be taxed. 


Even if it is assumed that a State has power to tax and 
does tax dividends paid to a non-resident corporation, 
which it enforces through suitable withholding provisions, 
it is clear that any attempt of any State to do so would 
invite retaliation by neighboring States, the residents of 
which become the victims of the attack. When the effort 
was made in 1947 to broaden the impact of the District 
income tax to include non-residents, there was a loud and 
vigorous outery from citizens and officials of the States of 
Virginia and Maryland. Without specific provisions 
clearly indicating the intent of Congress to tax such non- 
resident corporations, the statute should be construed as 
not imposing such a tax. To do so would be to create an 
anomaly in the American methods of taxation, without 
precedent and without sound foundation. 


We believe that the decision of the Board of Tax Appeals 
in the Community Finance Corporation case was on sound 
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ground, and that the construction there given to ‘‘income 
from District sources’? has been strengthened by the pas- 
sage of time. But even if the Board of Tax Appeals was 
wrong, this Court ought not to overrule that decision and 
announce a doctrine of broader application more than 
twelve years since repeal of the 1939 Act. Although the 
ruling of the Tax Court would have only limited applica- 
tion to those non-resident corporations receiving dividends 
from insurance companies, banks, etc., a tremendous hard- 
ship will result to those corporations that would be made 
subject to the tax. In the present instance taxes have been 
assessed for nineteen years, as there is no applicable 
statute of limitations because petitioner had filed no income 
tax returns with the District. The taxes, with interest and 
penalties, as originally assessed, exceeded $200,000. Until 
1945 petitioner had no control of its own activities and 
functioned under a Committee of Creditors as the result 
of the reorganization growing out of the bankruptcy pro- 
ceedings in the Federal District Court in Baltimore. Dur- 
ing this period dividends were actually paid to the 
Mercantile Trust Company of Baltimore, Trustee under the 
trust indenture. To hold petitioner responsible for these 
taxes at this time is to impose upon it a harsh and unrea- 
sonable burden and deprive it of its property without due 
process of law and of equal protection of the laws. 


The power of Congress to levy a gross receipts tax 
applicable to the District of Columbia with some limited 
retroactive effect has been held not to violate constitutional 
limitations. Neild v. District of Columbia, 71 App. D. C. 
306, 313, 110 F. 2d 246. In that case Congress had enacted 
on August 17, 1937, a gross receipts tax for the privilege 
of engaging in business during the fiscal year 1937-1938. 
The Court noted that this Act might have been objection- 
able if it had been applied to transactions carried on during 
1936. The general holding was as follows: 


‘‘Moreover, we are satisfied that, in the light of 
the facts of the present case, the retrospective meas- 


35 


ure provided by the pertinent statute is a proper 
and reasonable one. Without attempting to draw the 
line closely, we may assume that if Congress had 
designated, as a measure, receipts of a year so remote 
from the year 1937-1938 as to produce grossly dispro- 
portionate taxes for the exercise of equivalent privi- 
leges, such a statute would have violated the due 
process clause.’’ (Ibid, page 316.) 


In Welch v. Henry, 305 U. S. 134, 150, 83 L. ed. 87, 95, 
the Supreme Court sustained a Wisconsin statute which 
increased the rate on certain dividends received by appel- 
lant in 1933 by virtue of an Act approved on March 27, 
1935. A majority of the Supreme Court held that the 
permissible area of retroactivity included ‘‘the receipt of 
income during the year of the legislative session preceding 
that of its enactment.’? From the discussions in both the 
majority and minority opinions it is reasonably clear that 
this case goes to the limit of the law in retroactive enact- 
ments of tax statutes. 


In Brainard v. Hubbard, 12 Wall. 1, 10, 20 L. ed. 272, 275, 
the Supreme Court considered the validity of certain pro- 
visions of the Income Tax Act of July 13, 1866, under 
which plaintiff was assessed taxes based, in part, upon the 
undistributed earnings of several corporations in which he 
was astockholder. Plaintiff argued that he as an individual 
was a separate legal entity from the corporation. Without 
denying such difference in identity the Supreme Court held 
that it was permissible for the Congress to base the tax 
upon the income of the corporation, even if a portion of 
the earnings were not distributed. Under modern statutes, 
a stockholder is not subject to income tax until a distribu- 
tion is made of the earnings of the corporation in which he 
holds stock, However, the above-cited case shows that the 
legal justification for the tax of a dividend distributed to 
a stockholder, is that the dividend constitutes part of the 
earnings of the corporation which are taxed to the stock- 
holder. 
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It is clear under the statute under which the operating 
title insurance companies paid a tax based on net premium 
receipts that an income tax, either direct or indirect, could 
not be imposed upon such companies, and it is respectfully 
submitted that the asserted tax on these dividend distribu- 
tions is an indirect tax on the earnings of said operating 
title insurance companies. 


For the many reasons set forth herein, we strongly urge 
that the statute should be so construed, that petitioner, as 
a non-resident corporation, not doing business in the 
District, is not subject to the asserted tax. In addition, we 
think it is abundantly clear that Congress by legislative 
enactment could not now constitutionally change the con- 
struction of the 1939 Act set forth in the Community 
Finance Corporation case, and in the circumstances of this 
case, and particularly in view of the evident great hardship 
that would be imposed upon petitioner by such construction, 
this Court also should be restrained by such constitutional 
limitations from overruling retroactively, fifteen years later, 
the construction given to the statute in that case, partic- 
ularly since the statute itself has been repealed and has 
not been effective for more than twelve years. As this 
Court said in Hamilton National Bank v. District of 
Columbia, 85 U. S. Appeals, D. C. 109, 113; 176 F. 2d 624, 
“Prolonged administrative construction, if not illegal or 
unconstitutional, is given great weight in interpreting 
statates.”’ 


CONCLUSION 


For the foregoing reasons, it is respectfully submitted 
that the asserted income tax against petitioner for the 
years 1939 to 1946, inclusive, and the asserted taxes for the 
years 1947 to 1957, inclusive, under the Income and 
Franchise Tax Act of 1947, were unlawfully and improperly 
assessed, and that the decision of the Tax Court should be 


37 


reversed, with instructions to enter a decision in each case 
for petitioner. 


Respectfully submitted, 


Joun J. Witson 
Pau S. Pryser 
Tuomas S. Jackson 
Attorneys for Petitioner 
815 15th Street, N. W. 
Washington 5, D. C. 
July 20, 1959 
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APPENDIX “A” 
Statutes Involved 


(All of the following statutes are taken from Title 47, 
District of Columbia Code, 1951) : 


“¢§ 47-1806. Rates on insurance companies—Exceptions— 
Definitions—Marine insurance excluded. 


‘©All such companies, including companies which issue 
annuity contracts, shall also pay to the collector of taxes 
of the District of Columbia a sum of money as taxes equal 
to 2 per centum of their policy and membership fees and 
net premium receipts or consideration received on all 
asa ce and annuity contracts on risks in the District 
of Columbia, said taxes to be paid before the 1st day of 
March of each year on the amount of such income for the 
year ending December 31, next preceding. Such tax shall 

e_jn lieu of all other taxes except (1) taxes : 


“Net premium receipts or consideration received means 
gross premiums or consideration received less the sum of 
the following: 


“1, Premiums received for reinsurance assumed and 
premiums or consideration returned on policies or contracts 
canceled or not taken. 


“¢9. Dividends paid in cash or used by the policyholders 
in payment of renewal premiums. 


‘¢Nothing contained in this section or in sections 47-1801, 
47-1807 shall apply with respect to marine insurance written 
within the said District and reported, taxed, and licensed 
under the provisions of sections 35-110, to 35-1132. (Aug. 
17, 1937, 50 Stat. 676, ch. 690, title II, § 6; May 16, 1938, 
52 Stat. 358, ch. 223, § 2.)” 


The following sections were enacted as part of the Dis- 
trict of Columbia Income and Franchise Tax Act of 1947, 
but the cited sections are from the D. C. Code: 


40 


TrrE X. 
“¢g 47-1580. Purpose of article. 


rporat 

aging in any trade or busi- 
ecelving such other income 
as is derived from sources within the District: Provided, 
however, That, inthe case of-any-corporation, the amount 
received as dividends from a i ich i ject 
> to taxation under this article, and, in the case of a corpora- 
on mgaged in carrying on any trade or business 
within the District, interest received by it from a corpora- 
tion which is subject to taxation under this article shall 
not be considered as income from sources within the Dis- 
trict for the purposes of this article. The measure of the 
franchise tax shall be that portion of the net income of 
the corporation and unincorporated business as is fairly 
attributable to any trade or business carried on or engaged 
jn within the District and such other net income as is 
derived from sources within the District; Provided further, 
That income derived from the sale of tangible personal 
property by a corporation or unincorporated business not 
carrying on or engaging in trade or business within the 
District as defined in sections 47-1551 to 47-1551e shall 
not be considered as income from sources within the Dis- 
trict for purposes of this article, with the exception of 
income from sales to the United States not excluded from 
gross income as provided in section 47-1557a (b) (13). 
(July 16, 1947, 61 Stat. 349, ch. 258, Art. I, Title X, § 1; 

May 3, 1948, 62 Stat. 207, ch. 246, § 2.)” 


“eg 47-1580a. Allocation and apportionment. 


‘The entire net income of any corporation or unincorpo- 
rated business, derived from any trade or business carried 
on or engaged in wholly within the District shall, for the 
purposes of this article, be deemed to be from sources 
within the District, and shall, along with other income from 
sources within the District, be allocated to the District. 
Tf the trade or business of any corporation or unincorpo- 
rated business is carried on or engaged in both within 
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and without the District, the net income derived therefrom 
shall, for the purposes of this article, be deemed to be 
income from sources within and without the District. Where 
the net income of a corporation or unincorporated business 
is derived from sources both within and without the Dis- 
trict, the portion thereof subject to tax under this article 
shall be determined under regulation or regulations pre- 
scribed by the Commissioners. The Assessor is authorized 
to employ any formula or formulas provided in any 
regulation or regulations prescribed by the Commissioners 
under this article which, in his opinion, should be applied 
in order to properly determine the net income of any 
corporation or unincorporated business subject to tax 
under this article. (July 16, 1947, 61 Stat. 349, ch. 258, 
Art. I, Title X, § 2.)”’ 


Tire I 
“© 47-1551¢e. General definitions. 


“¢(h) The words ‘trade or business’ include the engaging 
in or carrying on of any trade, business, profession, voca- 
tion or calling or commercial activity in the District of 
Columbia; and include the performance of the functions 
of a public office: Provided, however, That the words 
“trade or business’ shall not include, for the purposes of 
this article— 


“(1) Sales of tangible personal property whereby title 
to such property passes within or without the District, 
by a corporation or unincorporated business which does 
not physically have or maintain an office, ‘warehouse, or 
other place of business in the District, and which has no 
officer, agent, or representative having an office or other 
place of business in the District, during the taxable year; or 

‘¢(2) Sales of tangible personal property by a corpora- 
tion or unincorporated business which does not maintain 
an office or other place of business in the District and which 
has no office, agent, or representative in the District except 
for the sole purpose of doing business with the United 
States, but such corporations and unincorporated business 
shall be subject to the licensing provisions in title XIV 
of this article’’ 
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“(m) The word ‘dividend’ means any distribution made 
by a corporation (domestic or foreign) to its stockholders 
or members, out of its earnings, profits, or surplus (other 
than paid-in surplus), whenever earned by the corporation 
and whether made in cash or any other property °° ° ”’ 


‘<(s) The word ‘resident’ means every individual domi- 
ciled within the District on the last day of the taxable 
year, and every other individual who maintains a place 
of abode within the District for more than seven months 
of the taxable year, whether domiciled in the District or 
not. The word ‘resident’ shall not include any elective 
officer of the Government of the United States or any em- 
ployee on the staff of an elected officer in the legislative 
branch of the Government of the United States if such 
employee is a bona fide resident of the State of residence 
of such elected officer, or any officer of the executive 
branch of such Government whose appointment to the 
office held by him was by the President of the United 
States and subject to confirmation by the Senate of the 
United States and whose tenure of office is at the pleasure 
of the President of the United States, unless such officers 
are domiciled within the District on the last day of the 
taxable year.”’ 


‘““(t) The word ‘nonresident’? means every individual 
other than a resident.’’ 

Trrtz VI. 

68 47-1567. Definitions. 

‘Por the purposes of this article, and unless otherwise 
required by the context, the words ‘taxable income’ mean 
the entire net income of every resident, in excess of the 
personal exemptions and credits for dependents allowed 
by section 47-1567a and that portion of the entire net in- 
come of every nonresident which is subject to tax under 
sections 47-1574 to 47-1574e. (Title VIII). (July 16, 1947, 
61 Stat. 343, ch. 258, Art. I, Title VI, § 1.) ” 


Trriz VII. 
“¢§ 47-1571. Taxable income defined. 


“For the purposes of this title, and unless otherwise 
required by the context, the words ‘taxable income’ mean 
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the amount of net income derived from sources within the 
District, within the meaning of sections 47-1580 to 47-1580b. 
(July 16, 1947, 61 Stat. 345, ch, 258, Art. I, Title VI, § 1.)” 


“§ 47-1571a. Imposition and rate of tax. 


“For the privilege of carrying on or engaging in any 
trade or business within the District and of receiving in- 
come from sources within the District, there is hereby 
levied for each taxable year a tax at the rate of 5 per 
centum upon the taxable income of every corporation, 
whether domestic or foreign (except those expressly exempt 
under section 47-1554). (July 16, 1947, 61 Stat. 345, ch. 
258, Art. I, Title VI, § 2.)” 


Trrtp VIII. 


‘6g 47-1574. Definition of unincorporated business. 


“For the purposes of this article (not alone of this title) 
and unless otherwise required by the context, the words 
‘unincorporated business’? mean any trade or business, 
conducted or engaged in by any individual, whether resi- 


dent or nonresident, statutory or common-law trust, estate, 
partnership, or limited or special partnership, society, 
association, executor, administrator, receiver, trustee, liqui- 
dator, conservator, committee assignee, or by any other 
entity or fiduciary, other than a trade or business conducted 
or engaged in by any corporation; and include any trade 
or business which if conducted or engaged in by a corpora- 
tion would be taxable under sections 47-1571 to 47-1571a. 


oe @%) 
* * * 


“§ 47-1574a. Taxable income defined. 


“Por the purposes of this title, and unless otherwise 
required by the context, the words ‘taxable income’ mean 
the amount of net income derived from sources within the 
District within the meaning of sections 47-1580 to 47-1580b 
in excess of the exemption granted by section 47-1574c. 
(July 16, 1947, 61 Stat. 346, Art. I, Title VII, § 2.)”’ 


“¢§ 47-1574b. Imposition and rate of tax. 


‘For the privilege of carrying on or engaging in any 
trade or business within the District and of receiving in- 
come from sources within the District, there is hereby levied 
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for each taxable year a tax at the rate of 5 per centum 
upon the taxable income of every unincorporated business, 
whether domestic or foreign (except those expressly exempt 
under section 47-1554). (July 16, 1947, 61 Stat. 346, Art. 
I, Title VIII, § 3.)” 

The following provisions are taken from the District 
of Columbia Revenue Act of 1939, Public No. 225, 76th 
Congress, Chapter 367, 1st Session: 


“Sec. 4. (b) Or Corporations.—. or- 
poration, gross income indies a ae eee eer 
from sources within the District of Columbjg. The proper 
apportionment and allocation of income with respect to 
sources of income within and without the District may be 
determined by processes or formulas of general apportion- 
ment under rules and regulations prescribed by the Com- 
missioners. ”’ 


“So, 5. (a) Irems or Depucrion.—In computing net 
income there shall be allowed as deductions: 


(6) Invercompany Drvienps.—In the case of a corpora- 
tion, the amount received as dividends from a corporation 
which is subject to taxation under this title.”” 


“Sec, 43. (12) The words ‘trade or business’ include 
the engaging in or carrying on of any trade, business, pro- 
fession, vocation or calling, or commercial activity in the 
District of Columbia; and include the performance of the 
functions of a public office.”’ 


“Sec. 48. (16) The word ‘dividend’ means any distribu- 
tion made by a corporation out of its earnings or profits 
to its stockholders or members whether such distribution 
be made in cash, or any other property, other than stock 
of the same class in the corporation. It includes such 
portion of the assets of a corporation distributed at the 
time of dissolution as are in effect a distribution of 
earnings.”’ 
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APPENDIX “B” 


Opinion No. 533 
BOARD OF TAX APPEALS FOR THE DISTRICT OF COLUMBIA 


Docket No. 738 


Communrry Frvance Corporation, 
(A Small Loan Company) Petitioner, 


v. 


Disraicr or Couumsua, Respondent. 
Appeal from assessment of 1942 income tax. 


Findings of Fact and Conclusions of Law 
FINDINGS OF FACT 


1. Petitioner, Community Finance Corporation (A Small 
Loan Company), is a corporation organized in 1938 under 
the law of Virginia for the purpose of operating a small- 
loan business under the provisions of the Uniform Small 
Loan Law of Virginia. In 1942 it operated under a license 
from the Commissioner of Banking of Virginia, authorizing 
it to engage in such business at 3201 Wilson Boulevard, 
Arlington, Virginia; it was engaged in that business at 
that location and had no other place of business. Under 
the Virginia Small Loan Law, the maximum amount of 
loan that may be made to any one person is $300, and the 
maximum length for which such loans can be made is 
twenty months. 


2. Petitioner’s method of doing business was as follows: 
applications for loans were made at the office of petitioner 
in Virginia, regardless of the residence of the applicant ; 
upon the loans being made, the borrowers executed and 
delivered in petitioner’s office in Virginia notes for the 
principal and interest, and the money was there paid to 
the borrowers, either in cash or by the checks of petitioner 
drawn on a bank in Arlington. The promissory notes were 
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kept in the State of Virginia either in a safe deposit box 
in one of two banks there, or in some cases were deposited 
with a bank in Virginia as collateral for loans made to 
petitioner on the security thereof. 


3. In most cases loans were required to be repaid at the 
office of petitioner in Arlington, Virginia either in person 
or by mail. If the borrowers became in default, peti- 
tioner sent them notice of default by mail; if that was 
not heeded a second notice was sent; if that did not bring 
results petitioner wrote or telephoned them; if borrowers 
continued to be in default a representative of petitioner 
visited them at their homes or places of employment and 
attempted to get them to call at the office of petitioner and 
arrange for payment. Ordinarily it did not permit bor- 
rowers to make their payments anywhere except at its 
office, with the exception of those instances in which it 
had doubt of its liability to collect an account and was 
anxious to close it. In such event its representative ac- 
cepted payment from the borrowers outside of its own 
office. 


4. About twenty-five per cent of the loans made by peti- 
tioner were secured by deeds of trust on automobiles, and 
a small percentage by deeds of trust on household fur- 
niture. The automobiles were brought to the office of peti- 
tioner in Virginia for inspection. When deeds of trust 
on automobiles were given by residents of the District of 
Columbia they were recorded in the District and in cases 
of default the rights of petitioner under such deeds of trust 
were enforced in the District. Only two or three deeds of 
trust on household furniture were recorded. 


5. Petitioner was listed in the Washington City Directory 
and also in the Washington telephone directory of the 
Chesapeake and Potomac Telephone Company, which is 
the company that operates the telephone system in the 
District of Columbia. It also ran an advertisement in the 
telephone directory and had a few advertisements by radio 
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broadcast by a radio broadcasting station in the District 
of Columbia. 


6. Petitioner maintained no agent in the District of 
Columbia, borrowed no money there, and kept no money 
there. 


7. The persons who borrowed from petitioner were 
generally employees, sometimes persons in business for 
themselves. The purposes for which loans were made 
were maternity cases, purchase of fuel, to consolidate debts, 
take vacations, purchase household equipment and other 
necessities, and to pay taxes. 


8. The place of business of petitioner is about three 
miles from the nearest point in the District of Columbia. 


9. During 1942 most of the loans made by petitioner 
were to borrowers in Virginia. During 1942, 17.1624% 
of all interest received was paid by borrowers resident in 
the District of Columbia when the payments were made. 


It is stipulated that if this interest is from a District 
of Columbia source, the net income arising therefrom, after 
allowance of proper deductions was $151.88, and that the 
tax payable thereon to the District of Columbia is $7.59. 


10. Petitioner filed an income-tax return for 1942 with 
the Assessor of the District of Columbia. The tax liability 
shown thereon was $7.59. Petitioner paid $3.80, being one- 
half of said tax, under protest, and thereafter filed a claim 
for refund, which was disallowed. Petitioner thereupon 
seasonably filed its petition before this Board. 


CONCLUSIONS OF LAW 
1. The net income in respect of which said tax was 
assessed was not a District of Columbia source, and did 
not subject petitioner to liability for District of Columbia 
income tax. 
2. The assessment against petitioner for 1942 income 
tax was erroneous. 
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3. Petitioner’s claim for refand of the amount paid by 
it on account of income tax for 1942 was erroneously 
disallowed. 

Decision will be entered for the petitioner. 

Lawrence KoenicSBERGER 
Lawrence Koenigsberger, 
Member Sole, 

Board of Tax Appeals for the 


District of Columbia 
July 13th 1944. 
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Opinion No. 533 


BOARD OF TAX APPEALS FOR THE DISTRICT OF COLUMBIA 
Docket No. 738 


Communtry Frxance Corporation, 


(A Small Loan Company), Petitioner, 
v. 
Distaicr or Cotumsta, Respondent. 


Opinion 


Petitioner, ‘‘Community Finance Corporation (A Small 
Loan Company),”’ a Virginia corporation, challenges the 
assessment of 1942 income tax, based on a portion of its 
income claimed by the Assessor to be taxable under Title 
IL of the District of Columbia Revenue Act of 1939 (53 
Stat. 1087; D. C. Code 1940, Title 47, chapter 15.) 


The applicable portions of the statute are the following: 


Sec. 2(b) (Code sec. 47-1502-b). ‘‘There is hereby 
levied for each taxable year upon the taxable income 
from District of Columbia sources of every corpora- 
tion, whether domestic or foreign . . . a tax at the 
rate of 5 per centum thereof.’’ 
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Sec. 4(b) (Code sec. 47-1504-b). ‘‘In the case of 
any corporation, gross income includes only the gross 
income from sources within the the District of Colum- 
bia. The proper apportionment and allocation of in- 
come with respect to sources of income within and 
without the District may be determined by processes or 
formulas of general apportionment under rules and 
regulations prescribed by the Commissioners.”’ 

See. 5(11) (b) (Code sec. 47-1505-11-b). ‘In the 
case of a taxpayer, other than individual, the deduc- 
tions [from gross income] allowed in this section shall 
be allowed only for and to the extent that they are 
connected with income arising from sources within 
the District and taxable under this title to a non- 
resident taxpayer; and the proper apportionment and 
allocation of the deductions with respect to sources of 
income within and without the District shall be deter- 
mined by processes or formulas of general apportion- 
ment under rules and regulations to be prescribed by 
the Commissioners. ...’’ 


The question for decision is whether interest on money 
loaned, received by petitioner during 1942 from persons 
who were residents of the District of Columbia in that year, 
is income from sources within the District of Columbia 
within the meaning of section 4(b) and taxable under sec- 
tion 2(b). It is agreed between petitioner and respondent 
that if a tax is assessable at all the amount assessed is 
correct. 


The statute contains no definition or elaboration of either 
the expression ‘‘District of Columbia sources’’ (sec. 2-b) 
or ‘‘sources within the District of Columbia’’ (sec. 4-b), 
the two terms being used interchangeably. 


Petitioner is a corporation organized under the laws of 
Virginia as a small-loan corporation. As such, it has au- 
thority under the laws of that State to engage in making 
loans in amounts not exceeding $300 to any one person 
for periods not exceeding twenty months. Its sole place 
of business is in Virginia. It is in that State only that 
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intending borrowers make applications for loans, and, if 
their applications are approved, receive the money, either 
in cash or by check drawn on a Virginia bank; that they 
execute and deliver promissory notes for the amount of 
the debt and interest, and, in cases where deeds of trust 
are given to secure the loan made, execute and deliver such 
deeds of trust; that automobiles offered as security for 
loans are inspected; that the promissory notes of the 
borrowers are kept; that the banks in which the funds of 
the petitioner are deposited are located; and that the loans 
are repaid; save in exceptional circumstances hereinafter 
set forth. 


The only activity of petitioner in the District of Columbia 
consists of the following: A little over 17% of the interest 
petitioner received during 1942 was paid by borrowers 
resident in the District at the time the payments were 
made; deeds of trust on automobiles belonging to bor- 
rowers residing in the District were recorded, and the 
rights of petitioner thereunder were enforced, in the 
District, and in a few instances deeds of trust on household 
furniture were recorded there; in case of delinquency, if 
borrowers failed to respond satisfactorily to two mailed 
notices of default and a telephone call, they were visited 
in the District by a representative of petitioner who came 
to the District for that purpose and tried to persuade 
them to go to the office of petitioner in Virginia and there 
make arrangements for payment; borrowers were ordinarily 
not encouraged or permitted to make payments in the 
District, except in those cases where the loans were con- 
sidered bad and petitioner was anxious to have them 
liquidated. In 1942 petitioner was listed in the Wash- 
ington City Directory and in the Washington telephone 
directory, in the latter of which it also had an advertise- 
ment. In these listings and advertisement, there was given 
the Virginia address of petitioner, and its telephone num- 
ber, which is a suburban exchange in Virginia of the tele- 
phone company which operates in the District of Columbia; 
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the petitioner also did a small amount of advertising over 
a Washington radio broadcasting station. 


The money borrowed is not shown to have acquired a 
situs in the District, in the sense of having been invested 
in a business enterprise therein. The maximum loan made 
to any one person was $300, and, common experience 
indicates that money so borrowed is not of sufficient mag- 
nitude to constitute the foundation of or even a part of 
the capital of a business enterprise. The testimony shows 
that petitioner’s loans are ordinarily made to employed 
persons, sometimes to business men, and that the money 
is borrowed to meet personal and household financial emer- 
gencies, to pay off existing debts, etc. 


Under the circumstances, the interest paid by residents 
of the District of Columbia is not a District of Columbia 
source. 


At the time of the enactment of the statute (July 26, 
1989) Congress had recently enacted the United States 


Internal Revenue Code (February 10, 1939) and the Dis- 
trict of Columbia statute to a certain extent follows the 
pattern of the income-tax provisions of that Code and of 
the Federal income-tax laws which preceded it. By those 
laws Congress had undertaken to meet a somewhat analo- 
gous problem of taxation arising in the case of corporations 
foreign to the United States and having no place of busi- 
ness therein. Section 231 (a) (1) of the Internal Revenue 
Code imposes an income tax upon the amount received by 
foreign corporations not engaged in trade or business 


within the United States from sources within the United ~ 


States as interest, etc.; section 119(a) provides that, with 
certain exceptions not material in this case, interest on 
bonds, notes, or other interest-bearing obligations of resi- 
dents of the United States shall be treated as income from 
sources within the the United States. Similar provisions 
had been part of the Revenue Acts of the United States 
beginning with the Revenue Act of 1916. Nevertheless, 
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Congress chose not to incorporate a like provision in the 
District of Columbia Revenue Act of 1939. The significance 
of the omission can not be ignored. 


No particular logic seems to support the contention of 
the taxing authorities that the residence of the payers is 
a determining factor. There is no more reason for making 
the liability for the tax depend on the residence of the 
payer than upon his domicile. In a broad sense the pay- 
ment of interest may be said to have its source in the 
District even if sent from the District by a person who is 
neither a resident thereof nor domiciled therein but who 
happens to be there when the interest falls due, and remits 
therefrom—although that would indeed be so tenuous a 
basis for tax liability as to amount to a reductio ad 
absurdum. 


Judicial decisions as to the situs of debts for the pur- 
poses of property and succession taxes, e. g., Metropolitan 
Life Insurance Company v. New Orleans, 205 U.S. 395; 
Beidler v. South Carolina Tax Commission, 282 US. 1; 
Blodgett v. Silverman, 277 US. 1; Safe Deposit & Trust 
Company v. Virginia, 280 US. 83; Curry v. McCanless, 
307 U.S. 357, are not applicable to the question here pre- 
sented, as a tax on property is distinct from a tax on the 
income therefrom (New York ex rel. Cohn v. Graves, 300 
U. S. 308; Guaranty Trust Company v. Virginia, 305 U. S. 
19), and the statute under consideration makes the source 
of the income and not the situs of the debt the criterion 
of liability for the tax. 


The precise question here presented has not been the 
subject of much judicial pronouncement. Many of the 
cases turn upon constitutional limitations rather than upon 
statutory interpretation. Such of them as turn on statutory 
interpretation are conflicting. (State ex rel. Manitowoc 
Gas Company v. Wisconsin Taz Commission, 161 Wis. 111, 
152 N.W. 848; Petition of Union Electric Company, (Mo.) 
161 S. W. (2d) 968). The United States Board of Tax 
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Appeals in a few cases has said that the source of income 
is the residence of the debtor, but those were cases in 
which the question for decision was whether the source 
of interest on bonds of non-resident non-citizens, owned 
by non-resident aliens, was within the United States by 
reason of the physical presence of the bonds therein. The 
question as to the source of the interest as between creditor 
and debtor was not before the Board. Appeal of Standard 
Marine Insurance Company, 4 B.T.A, 853; Appeal of the 
Estate of McKinnon, 6 B.T.A. 412. 


While the debtor is the source of the interest in the sense 
that the interest physically comes from him, the interest 
in a legal sense has its source in the contract under which 
it is payable. Within the meaning of the statute here 
tamder consideration, the source of income is the place 
where the transaction which gave rise to the liability there- 
for occurred, ie., Virginia. Eastman Kodak Company v. 
District of Columbia, 76 App. D. C. 339, 131 F (2) 347. 
Commissioner of Internal Revenue v. East Coast Oil Co., 
85 F (2) 322. Even if it be assumed that the listings in 
directories in the District of Columbia had some influence 
in bringing customers to the petitioner, neither this cir- 
caumstance nor the occasional attempts to bring about the 
collection of delinquent accounts by personal visits to 
debtors in the District, the recording of documents, or 
the acceptance of payments in the Dis#fict in occasional 
exceptional instances, are sufficient to justify a conclusion 
that the District is the source of the interest. Taxation 
is a practical matter. Jacobs v. Commissioner of Internal 
Revenue, 34 F. (2) 233, 235. It is unlikely Congress 
intended to pass a law which would require in each case 
an analysis of the causes which impelled the customer to 
do business with petitioner, or the ascertainment in each 
case of the portion of collections effected by the activities 
of petitioner in the District of Columbia. Any such require- 
ment would be highly impracticable. On the other hand, 
it does not seem likely that Congress intended to subject 
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all transactions with residents of the District of Columbia 
to the tax by reason of occasional District of Columbia 
activities. 

The mere fact that the money comes from @ person resid- 
ing in the District does not establish the District as a 
source of the interest any more than would be the case 
if merchandise were purchased and delivered out of the 
District by a non-resident to a resident of the District, 
on credit, the resident purchaser thereupon becoming 
Hable to the seller for the purchase price. In such 
a case the liability of the purchaser would include profit 
or income on the transaction, but this circumstance would 
not make the profit on the transaction a District of Co- 
lumbia source of income. Eastman Kodak Company v. 
District of Columbia, 76 App. D. C. 339, 131 F. (2) 347; 
Commissioner of Internal Revenue v. East Coast Oil Com- 
pany, 85 F. (2) 322. So, in the case here under considera- 
tion, the interest on the money borrowed represents profit 


on the loan transaction which took place in Virginia. “The 
profit on loan does not have its source in the District of 
Columbia any more than that on the supposed sale. 


Decision will be for petitioner. 


LAWRENCE KOENIGSBEEGER 
Lawrence Koenigsberger, 
Member Sole, 

Board of Tax Appeals for the 
District of Columbia 
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DISTRICT OF COLUMBIA TAX CO COURT 


Cuzster H.Gray, | 
Corporation Counsel, D. C. 
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Principal Assistant Corporation 
Counsel, D.C. 
Henry E. Wrxon, | 
Assistant Corporation Counsel, D.C., 
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PRINTING DIVISION—D. C. GOVERNMENT 


QUESTIONS PRESENTED 


For the years 1939 to 1946 inclusive, the District of 
Columbia Income Tax Act imposed a tax upon the income 
from District of Columbia sources of every corporation, 
whether domestic or foreign, except those corporations 
expressly exempt from tax. In 1947, Congress enacted the 
District of Columbia Income and Franchise Tax Act of 
1947, which, inter alia, imposed upon corporations a fran- 
chise tax for the privilege of carrying on or engaging in 
any ‘‘trade or business’? within the District and of 
receiving income from sources within the District. Con- 
solidated Title Corporation, a corporation organized under 
the laws of Maryland and carrying on all of its corporate 
activities within the District of Columbia, received for the 
years 1939 to 1957 income from dividends declared by its 
subsidiary corporations, incorporated under the laws of 
and located within the District, which subsidiaries were not 
subject to tax either under the Income Tax Act of 1939 or 
the Franchise Tax Act of 1947. Under these circumstances, 
in the view of counsel for respondent the questions pre- 
sented are: 


1. Was not the Tax Court correct in holding petitioner, 
as a corporation having its commercial domicile and resi- 
dence within the District, liable under the Income Tax Act 
of 1939 to a tax upon dividends having their source within 
the District and received by petitioner from subsidiary 
corporations which it controls within the District? 


2. Was not the Tax Court correct in rejecting a con- 
tention of petitioner that, since it is a ‘‘holding company”’ 
not engaged in ‘‘trade or business’’ within the District, it 
was, under the District of Columbia Income and Franchise 
Tax Act of 1947, immune to franchise tax on dividends 
received by it from its operating subsidiaries, and in con- 
cluding that the franchise tax act imposes a tax upon cor- 
porations receiving income from District sources as well 
as upon those exercising the privilege of engaging in ‘‘trade 
or business’’ within the District? 


3. Was not petitioner, contrary to the conclusions of 
the Tax Court, engaged in ‘¢trade or business’? within the 
District within the meaning ofthe Income and Franchise 
Tax Act of 1947 and, if applicable, within the purview of 
the District of Columbia Income Tax Act of 19397 


4, Was not the Tax Court correct in affirming, except 
as modified by that Court, assessments against petitioner 
of income tax and franchise taxes for the years 1939 to 1957 
inclusive? 


from. its subsidiaries was the District of Columbia 

Petitioner’s status, for District tax purposes, is separate 
and distinct from that of its subsidiaries and its income 
is not subject to apportionment ~~-------------------- 
The Tax Court properly affirmed assessments of income 
tax against the petitioner under the District of Colum- 
bia Income Tax Act of 1939 -------------------------- 


The income of petitioner from dividends was subject to 


k a franchise tax as “income from District sources” even if 
petitioner was not engaged in trade or business in the 


District -.-------------------------------------------- 


V. Petitioner is engaged in business and in commercial ac- 

tivity within the District of Columbia ~----------------- 
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IN THE 
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For tae District or Corumsia Crmcourr 
Docket Nos. 15,120 to 15,138, inclusive 
Consotmpatep Tire Corporation, Petitioner 


Vv. 


Disraicr or Cotumsia, Respondent 


BRIEF FOR RESPONDENT 


COUNTER-STATEMENT OF THE CASE 


In 1933 a Maryland corporation known as the Washing- 
ton Consolidated Title Company (hereinafter called the 
old company) owned all of the capital stock of Lawyers 
Title Insurance Company (hereinafter called Lawyers), 
85 per cent of the capital stock of District Title Insurance 
Company (hereinafter called District), and 76 per cent 
of the stock of Washington Title Insurance Company (here- 
inafter called Washington). All of these title insurance 
companies were District of Columbia corporations operat- 
ing from a jointly-maintained office at 1413 Eye Street, 
N. W., Washington, D. C., where they engaged jointly in 
the business of issuing land title insurance, land title cer- 
tificates, the making of settlements of transfers of land 
and other activities usually conducted ‘by title companies. 
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The land involved in the business of the several companies 
was located in the District, Maryland, and Virginia, where 
the companies maintained branch offices. The amount of 
business of the title companies related to Maryland and 
Virginia does not appear from the record (J. A. 13-14). 

In 1934 the old company was in default on corporate 
bonds in the amount of $712,000 held by financial institu- 
tions and individuals in the District and elsewhere. In 
addition, this company had outstanding debts of approxi- 
mately $400,000. On May 22, 1934, the old company was 
adjudicated a bankrupt by the District Court of the United 
States for the District of Maryland, and, subsequently, 
that court approved and confirmed a plan of reorganization 
of the company submitted by a bondholders’ committee 
(J. A. 14). The terms of the plan of reorganization ap- 
proved by the District Court appear in the Findings of 
Fact of the Tax Court (J. A. 14-22). 

In substance, this plan provided for the organization of 
a@ new corporation, which became Consolidated Title 
Corporation, to which the assets of the bankrupt company 
were to be assigned and for which Consolidated would 
issue its bonds and stock in exchange for the bonds and 
stock of the old company. The plan provided that, until 
the bonds were redeemed, sole voting rights for the man- 
agement of Consolidated would be in the holders of class 
A common stock which was to be issued to a committee 
appointed as provided in the plan. The shares of stock 
of the subsidiary title insurance companies, namely, 
Lawyers, District, and Washington, were to be delivered 
to the Mercantile Trust Company of Baltimore, Maryland, 
which was to function as the trustee under the bonds of the 
new corporation to secure payment of the principal and 
interest thereon. Under the plan, when the bonds had been 
paid in full, the shares of stock in the operating subsidiary 
title insurance companies were to be returned to Con- 
solidated, the class A common stock was to be cancelled, 
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and the class A common stock committee would no longer 
function. 

Thereafter, the preferred stock of Consolidated was to 
exercise all of the rights exercised by the class A common 
stock, and the class B common stock was to exercise all of 
the rights theretofore exercised by the preferred stock. 
Provision was made in the plan for the issuance of the 
latter types of stock (J.A. 20). 

Consolidated was incorporated under the laws of Mary- 
land on October 4, 1934, pursuant to the plan of reorganiza- 
tion, and on December 1, 1934, issued to the holders of the 
bonds of the predecessor company its bonds totaling 
$712,000 secured by a trust indenture executed by Con- 
solidated to Mercantile Trust Co..of Baltimore, Maryland. 
Consolidated conveyed to that company, as trustee, the 
stocks which it held in the subsidiary title insurance com- 
panies as security for the payment of the bonds, and the 
trust indenture executed by Consolidated, in conformity 
with the plan of reorganization, provided that the net 
income received by the trustee from dividends on stocks 
of the subsidiary companies was to be distributed in pay- 
ment of interest on the bonds and a portion retained for 
their retirement ; the balance, if any, was to be paid directly 
to Consolidated. 

As provided in the plan of reorganization, class A 
common stock was issued to the committee described in 
the plan, which committee began to function about the end 
of 1934. This committee, which exercised control of the 
only stock which had voting rights and which thus con- 
trolled Consolidated, met regularly at 1413 Eye Street, 
N. W., Washington, D. C., for attendance upon the affairs 
of the corporation (J. A. 14-26). 

From December 1934 to sometime in 1945, Mercantile 
Trust Company of Baltimore, Maryland, as trustee, held 
the stock of the operating subsidiary companies, received 
dividends therefrom, and made distribution as required of 
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it under the plan of reorganization and the trust indenture 
(J. A. 27). 

By 1945 the income of Consolidated from dividends re- 
ceived from the operating subsidiary title insurance com- 
panies, together with borrowed money, was such that Con- 
solidated’s bonds were paid off and the trustee returned to 
Consolidated the certificates of stock in the operating 
subsidiaries which had been held by it to insure retirement 
of the bonds. The stock thus returned was registered or 
reissued in the name of Consolidated, the class A com- 
mittee was discharged and all class A stock cancelled (J. A. 
27-28). 

From 1945 to the present time the affairs of Consolidated 
have been conducted by its officers under the general 
direction of its Board of Directors, who have supervised the 
receipt of its income, the payment of nominal salaries, 
taxes, and other expenses, and the distribution of the 
income by way of dividends to Consolidated’s stockholders. 
Meetings of petitioner and its directors and officers during 
all the taxable years involved were held at 1413 Bye St., 
N. W., Washington, D. C. for the conduct of corporate affairs 
including accounting for income and expenses, dividends 
and taxes (J. A. 27-28). 

Although from 1937 through 1949 petitioner filed cor- 
poration income tax returns with the State of Maryland, 
it paid to Maryland a corporate income tax only for the 
years 1939 and 1940, and the returns for the years 1941 
through 1949 did not report or show the dividends received 
by petitioner and indicated that no income taxes were due 
from petitioner to that State. 

After 1949 Consolidated filed no returns with the State 
of Maryland, claiming that the failure to file same was due 
to advice from someone that no tax was due to Maryland 
and that there was no requirement for the filing of returns 
(J. A. 29). From the time of its incorporation, petitioner 
has paid to Maryland a statutory corporation franchise tax 
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of approximately $120 required of Maryland corporations 
as a condition for their existence as such. 

For the years 1939 to 1956 no returns were filed by 
Consolidated with the District of Columbia, nor did any 
person acting for Consolidated ever inquire of any 
District official or agency concerning its liability for income 
or franchise taxes (J. A. 29-30). As a consequence of 
investigations by District officials, who were unable to 
obtain any information from Consolidated concerning its 
affairs, the assessing authority of the District, on August 
7, 1956 sent to Consolidated a notice of proposed deficiency 
assessments of taxes against it under the 1939 Income Tax 
Act and under the Income and Franchise Tax Act of 1947. 
Subsequently, on July 9, 1958, after consideration of 
petitioner’s claims that it was not taxable, the District 
assessed against it deficiencies in income taxes for the 
years 1939 to 1946, inclusive, and deficiencies in franchise 
taxes under the Income and Franchise Tax Act of 1947 for 
the years 1947 to 1957, inclusive, with penalties and interest 
as to both (J. A. 30-36). 

On October 6, 1958, petitioner paid the taxes assessed 
against it and, on the same day, filed petitions in the 
District of Columbia Tax Court for a review of the assess- 
ments (J. A. 36). The Tax Court, on March 17, 1959, 
rendered its decisions holding that, with the exception of 
certain interest imposed against Consolidated for the years 
1939 to 1946, inclusive, the assessments of taxes, penalties 
and interest were, with certain modifications, correct and 
should be affirmed. 

On April 9, 1959, Consolidated noted its appeals to this 
Court from the Tax Court’s decisions (J. A. 77). 


SUMMARY OF ARGUMENT 


Petitioner, during the years 1937 to 1957, was continu- 
ously engaged in the District of Columbia in pursuance’ of 
its corporate purposes as delineated in its certificate of in- 
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corporation. The residence and commercial domicile of 
petitioner has always been in the District, and the activities 
in which it engaged and from which it derived its income 
subjected it to an income tax under the District of Columbia 
Income Tax Act of 1939 and to a corporation franchise 
tax under the District of Columbia Income and Franchise 
Tax Act of 1947. The dividend income received by 
petitioner from its subsidiaries, all of which are District of 
Columbia corporations, and all of which centralize their 
activities within the District, was income from District of 
Columbia sources within the meaning of both taxing stat- 
utes. The contention of petitioner that, as a “holding com- 
pany”, it was not engaged in business within the District, 
and thus cannot be subjected to a tax upon its income under 
either the 1939 or the 1947 Act, was rejected by the District 
of Columbia Tax Court, which correctly determined that 
both taxing acts impose a tax upon corporations receiv- 
ing income from District of Columbia sources irrespective 
of the conduct of business activities within the District. 

Since petitioner conducts its entire corporate activities 
within the District of Columbia, no apportionment of its 
income is required or could be made. Petitioner’s argu- 
ment that it is immune from District tax because its sub- 
sidiaries have paid taxes disregards the actuality of peti- 
tioner’s corporate existence. Similar arguments have been 
made to and rejected by this Court, by the Supreme Court 
of the United States, and by other courts. 

Assuming, arguendo, that a corporation, to be subject to 
an income tax under the 1939 Income Tax Act and to a 
franchise tax under the Income and Franchise Tax Act of 
1947, must be engaged in business within the District, pe- 
titioner is so engaged. It was originally organized for the 
protection of bondholders of Washington Consolidated 
Title Company and the acquisition and control of the stock 
of subsidiary corporations engaged in business in the Dis- 
trict. Petitioner has proceeded and continues to proceed in 
accordance with its purposes as reflected in its certificate of 
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incorporation. Under these circumstances Consolidated 
Title Corporation was and is engaged in “‘trade or business” 
and in “commercial activity” as these words are used in 
the District of Columbia Income and Franchise Tax Act of 
1947, and would meet a “business” test under the 1939 In- 
come Tax Act. The Tax Court correctly sustained assess- 
ments of income tax and franchise tax against petitioner, 
and its decisions should be affirmed. 


ARGUMENT 
L 


The source of the dividend income received by petitioner from its 
subsidiaries was the District of Columbia. 


It is well established that upon the declaration of a 
dividend stockholders have a vested right to its payment; 
the dividend upon its declaration becomes a debt of the 
corporation. As was stated by the United States Court of 
Appeals for the Ninth Circuit in Crellin’s Estate v. Com- 


missioner of Internal Revenue, 203 F. 2d 812, 814, dis- 
cussing a dividend declaration: 


“The dividend having been declared, the stock- 
holders acquired a vested right to the payment. 
In recognition of this right payment was made by 
the holding company and the moneys paid became 
the property of the stockholders, theirs to retain 
and do with as they chose, the holding company 
being without power to recapture it without stock- 
holders’ consent. * * *.”? 


See also Burton v. Bowers, 172 F.2d 429. 


And this Court, in Geo. Feick & Sons Co. v. Blair, 58 App. 
D. C. 168, 169, 26 F. 2d 540, has said: 


s<@ ® * It is elementary law that before title to a 
dividend passes to the stockholder there must be a 
declaration of a dividend; and the fund for its pay- 
ment must be separated from the capital or surplus 
profits of the corporation. When this is done, it 
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becomes the property of the stockholder, and a 
debt of the corporation on which the stockholder 
may recover, and it is likewise exempt from action 
by creditors of the corporation. * * *.”’ 


Language almost identical with the foregoing from 
Feick is found in the Court’s decision in Hadley v. Com- 
missioner of Internal Revenue, 59 App. D. C. 139, 36 F. 2d 
543. Thus, the dividends received by petitioner from its 
subsidiaries in the District were debts of the subsidiaries 
when declared. 

In its opinion, the District of Columbia Tax Court con- 
cluded that the ‘‘source’’ of both dividends and interest is 
the domicile of the obligor, saying in its opinion: 


‘The principles relating to the situs of divi- 
dends are essentially the same as those concerning 
the taxable locale of interest. Statutes and treat- 
ises treat of them together as having the same 
characte: 


ristics or natures. Both involve the use of 
money and a person or corporation obligated to 
pay for its use or retention. The domicile of the 
obligor in both instances is a taxable situs, which 
does not mean, of course, that some other juris- 


° 


diction may not also impose taxes on or in relation 
thereto.”? (J. A. 43). 


This opinion finds support in a number of court decisions 
cited therein by the Tax Court and not repeated here. In 
addition to such cited cases, the following cases in the field 
of Federal taxation are pertinent to the proposition that 
the source of income from dividends and interest is the 
residence of the obligor. International Standard Electric 
Corporation v. Commissioner of Internal Revenue, 144 F. 2d 
487 ; Bence v. United States (Court of Claims), 18 F. Supp. 
848; Helvering, Commissioner of Internal Revenue v. Stock- 
holms Enskilda Bank, 293 U. S. 84, 55 S.Ct. 50, 79 L. Ed. 211; 
Motty Eitingon, 27 U. S. B.T.A. 1341; DeGanay v. Lederer, 
Collector of Internal Revenue, 250 U. S. 376, 39 S.Ct. 524, 
63 L. Ed. 1042. ; 
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There is, nevertheless, a divergence of views among the 
courts concerning the location of the source of income from 
interest or dividends and this divergence is noted in 11 
Am. Jur., Conflict of Laws, Section 97, where it is said: 


‘‘A debt is an intangible thing, with an actual 
situs nowhere, and there is some confusion in the 
authorities as to whether the situs in contempla- 
tion of law is at the domicil of the creditor or 
the domicil of the debtor. * * *.”’ 


In Chicago, Rock Island and Pacific Ratlway Company 
v. Sturm, 174 U. S. 710, 714, 19 S. Ct. 797, 43 L. Ed. 1144, 
the Supreme Court of the United States observed in 1899: 


“The primary proposition is that the situs of a 
debt is at the domicil of a creditor, or, to state it 
negatively, it is not at the domicil of the debtor. 

“The proposition is supported by some cases; it 
is opopsed by others. * * *.’’ 


Among the cases which have concluded, to the contrary 
of those cited by the Tax Court, that the source of income 
from dividends is the share of stock which gave rise to the 
receipt of the dividend, and not the location of the obligated 
corporation, is Miller v. McColgam, 17 Cal. 2d 432, 110 P. 
2d 419, 134 A. L. R. 1424, which involved the taxability in 
California of dividends received on stock owned by the 
taxpayer. The California law involved in that case pro- 
vided for a tax credit to a resident taxpayer who, in the 
words of the taxing act ‘“‘has become liable to income tax to 
another State or country upon his net income, or any part 
thereof, for the taxable year, derived from sources without 
this State, and subject to taxation under this act, * * °.” 
The tax commissioner of the State of California contended 
that the source of the dividends received by the taxpayer 
in California was the stock itself and, therefore, the income 
was not from sources without the State of California. In 
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resolving the several questions presented, the Supreme 
Court of California said at page 421: 


«c* * ® Tt is fundamental, of course, that the cor- 
poration has a personality distinct from that of its 
shareholders, and that the latter neither own the 
corporate property nor the corporate earnings. The 
shareholder simply has an expectancy in each, and 
he becomes the owner of a portion of each only 
when the corporation is liquidated by action of the 
directors or when a portion of the corporation’s 
earnings is segregated and set aside for dividend 
payments on action of the directors in declaring 
a dividend. *** Since the shareholder by reason 
of his stockholding is entitled to share in any divi- 
dends which may be declared, it logically follows, 
as appellant urges, that the source of dividends is 
the stock, because income which comes to one solely 
because of ownership of property has a source in 
that property. 

“¢ At this point it is pertinent to draw a distine- 
tion between the immediate source of the income 
with respect to a particular recipient, and what 
might be called the ultwmate source of the same 
income. For example, the Balatoe Mining Com- 
pany owns its mines and the machinery and ma- 
terials therein. Its legal ownership is complete. 
Respondent owns stock in this corporation, which 
stock represents a number of intangible rights in 
him legally distinct from the ownership rights of 
the corporation in the mine and supplies. When 
we think of source, it seems safe to say that the 
corporate income has its source in the mining and 
management process. When the same income 
reaches respondent as dividends, it is arguable 
that its source as well is to be found in the cor- 
porate activities. However, the dividends, so far 
as respondent is concerned, represent a yield of 
the wealth invested in his legally recognized prop- 
erty interest, the shares of stock. Thus, to res- 
pondent the source of the income is the corporate 
stock, the legally created property interest owned 
by respondent and without which he would not 
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receive this benefit. The shares of stock are the 
immediate source of the income to the recipient, 
though the ultimate source is to be found one or 
more steps back in the process where the new 
wealth was first called into existence. It is this 
fundamental differentiation which underlies the 
well-established principle that ‘the property of 
the shareholders in their respective shares is dis- 
tinct from the corporate property, franchises and 
capital stock, and may be separately taxed. * * *’ 

“In harmony with this line of decisions, it ap- 
pears that there is in the beginning an income to 
the corporation, and that part of such income in 
turn is passed on to the shareholder in the form 
of dividends. As such it represents in law an in- 
come to the shareholder quite distinct from the 
income to the corporation. Therefore, in the ab- 
sence of an express statutory mandate to the con- 
trary, it logically follows that the source of the 
income to the shareholder (the dividends) is the 
corporate stock.’’ 


For the purposes of this case, however, it is immaterial 
whether one or the other of these theories is adopted. The 
application to Consolidated of either the principle that the 
source of dividend income is the situs of the obligor, or 
the principle that the source of such income is the stock 
which gave rise to the dividend, results in the conclusion 
that Consolidated’s dividend income derives from a source 
within the District. Both Consolidated and its subsidiaries 
are located in the District; the subsidiaries are District of 
Columbia corporations and are domiciled here. The Tax 
Court concluded that since the domicile of the subsidiaries 
was the District, the source of the dividends declared by 
them was the District. The application to the dividends 
received by Consolidated of the conclusions of the Supreme 
Court of California in Miller v. McColgan, supra, will pro- 
duce the same result. Thus, the Tax Court’s ultimate con- 
clusion upon this matter was clearly correct. 
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Petitioner's status, for District tax purposes, is separate and distinct 
from that of its subsidiaries and its income is not subject to 
apportionment. 


Petitioner says in its brief: 


«<* © © Tt is submitted that since the statute tax- 
ing the operating companies is in terms ‘in lieu of 
all other taxes,’ the present effort to tax the divi- 
dends of these companies as an income distribution 
to petitioner is invalid as an indirect tax on the 
income of the operating companies. * * *.’’ (Pet’s. 
Br. 25). 


By this argument, petitioner suggests that it and its 
subsidiaries comprise, in fact, a single corporation and, 
for this reason, a tax upon one is a tax upon all. This 
contention was rejected by the Supreme Court in Moline 
Properties, Inc. v. Commissioner of Internal Revenue, 319 
U. S. 436, 63 S. Ct. 1132, 87 L. Ed. 1499, where, as the 
Court in its opinion said: 


‘‘Petitioner seeks to have the gain on sales of its 
real property treated as the gain of its sole stock- 
holder and its corporate existence ignored as 
merely fictitious. °° ° 


‘The doctrine of corporate entity fills a useful 
purpose in business life. Whether the purpose be 
to gain an advantage under the law of the state of 
incorporation or to avoid or to comply with the 
demands of creditors or to serve the creator’s per- 
sonal or undisclosed convenience, so long as that 

rpose is the equivalent of business activity or 
ts followed by the carrying on of business by the 
corporation, the corporation remains a separate 
taxable entity. * * *.’? (Emphasis supplied.) 


As a review of the many cases on this subject indicates, 
the argument of petitioner in this case is by no means 
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original, In Klein v. Board of Tax Supervisors, 282 U. 8. 
19, 51 S. Ct. 15, 75 L. Ed. 140, 73 A.L.R. 679, it was argued 
by the taxpayer, who was being taxed upon shares of stock 
owned by him in a New Jersey corporation, that it was not 
proper, for tax purposes, to disassociate a stockholder 
from the corporation in which he owned an interest. The 
Supreme Court said in that case: 


“¢ |. . But it leads nowhere to call a corporation 
a fiction. If it is a fiction it is a fiction created by 
law with intent that it should be acted on as if true. 
The corporation is a person and its ownership is 
a non-conductor that makes it impossible to attrib- 
ute an interest in its property to its mem- 
bers. * * *.”? 


This Court referred with approval to the Klein case in its 
opinion in Kaufman v. Societe Internationale Pour Parti- 
cipations Industrielles Et Commerciales, 8. A., 88 U. 8. 
App. D. C. 296, 188 F. 2d 1017. And in Jones v. Helvering, 


63 App. D. C. 204, 71 F. 2d 214, it was held that notwith- 
standing that the taxpayers owned all of the capital stock 
of a corporation and wholly controlled it, they could deduct 
for Federal tax purposes losses which they sustained as a 
consequence of a sale of bonds to the corporation which 
they controlled. If the taxpayers in the Jones case could 
deduct losses on sales by them to their wholly-owned cor- 
poration, it follows that petitioner in this case may not 
escape taxability upon a claim of identity with the corpora- 
tions it controls. 

Petitioner argues that the District must apportion the 
dividends received by it (Pet’s. Br. p. 25). It says that 
the source of the dividends paid to it by its subsidiaries is 
without the District, since these subsidiaries engaged in 
some activities outside the District which, presumably, 
produced income for the subsidiaries. Therefore, says peti- 
tioner, the District must in some manner and to some 
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degree disregard, for District tax purposes, some of the 
dividend income received by it. On what basis the ap- 
portionment would be made is not stated in petitioner’s 
brief, nor does petitioner suggest the amount of the ap- 
portionment. 

Consolidated does not, even according to its contentions, 
engage in business without the District of Columbia. The 
question of apportionment of dividend income, even if 
pertinent in another case, is not pertinent here. Wisconsin 
v. J.C. Penney Co., 311 U. S. 435, 61 S. Ct. 246, 85 L. Ed. 267, 
130 A.L.R. 1229, upon which petitioner relies, concerns mat- 
ters inapplicable to the questions presented on these ap- 
peals, and, as the Tax Court in its opinion observed: 


“That case is of little help in the solution of the 
particular question here presented.”’ (J-A. 41). 


No cases are cited by petitioner in its brief to support 
its argument that the dividend income received by it from 
sources within the District was apportionable income. 
Even if petitioner’s argument, as a generality, is sound, an 
apportionment of its income could not be required of the 
District unless the District were attempting to attribute 
extraterritorial values to that income. In Re New York O. 
and W. Ry. Co., 161 F. 2d 518; Wheeling Steel Corp. v. Fox, 
298 U. S. 193, 56 S. Ct. 773, 80 L. Ed. 1143; Smith v. Ajax 
Pipe Line Co., 87 F. 2d 567, cert. denied, 300 U. S. 677, 57 
S. Ct. 670, 81 L. Ed. $82; Curry v. McCamless, 307 U. S. 357, 
59 S. Ct. 900, 83 L. Ed. 1339, 123 A.L.R. 162; Maguire v. 
Trefry, 253 U. S. 12, 40 S. Ct. 417, 64 L. Ed. 739. 

A direct statement upon the proposition advanced by 
petitioner against the validity of the District franchise tax 
as applied to it is contained in Welch v. Henry, 305 U. S. 
134, 59 S. Ct. 121, 83 L. Ed. 87, 118 A.L.R. 1142, where the 
Supreme Court said at page 143: : 
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sc# © * Tt cannot be doubted that the receipt of 
dividends from a corporation is an event which may 
constitutionally be taxed either with or without de- 
ductions, Lynch v. Hornby, 247 U.S. 339; see Hel- 
vering v. Independent Life Ins. Co., 292'U.S. 371, 
381, even though the corporate income which is 
their source has also been taxed. See Tennessee 
v. Whitworth, 117 U.S. 129, 136; Klein v. Board of 
Tax Supervisors, 282 U.S. 19, 23; Colgate v. Har- 
vey, 296 U.S. 404, 420, * * *.”? 


In Southeast Power & Light Co. v. McCarroll, 200 Ark. 
565, 140 S. W. 2d 1001, the Supreme Court of Arkansas 
sustained the taxation of a corporation on dividends and 
interest received by it from other corporations in which 
it owned a majority of the stock where it appeared that 
some of the other corporations operated in Arkansas and 
some in Alabama and Louisiana, and where it appeared 
further that Southeast Power and Light, owner of the stock, 
earried on no business outside the State of Arkansas, and 


was, as described in the opinion of the court, purely a 
holding company and not an operating company. As the 
Court said: 


‘We think, however, that under the statutes of 
this state that this distinction [difference between 
foreign corporations and domestic corporations] 
cannot prevent a foreign corporation, such as ap- 
pellant, from submitting itself to the same burdens " 
of taxation as a domestic corporation where it oc- 
eupies the same relationship toward the state as a 
domestic corporation which has assumed its bur- 
dens of taxation under our laws.’’ 


Although Department of Treasury of Indiana v. Wood 
Preserving Corp., 313 U. S. 62, 61 S. Ct. 885, 85 L. Ed. 1188, 
does not involve the taxation of dividends, it does, never- 
theless, establish that a state may impose a tax upon in- 
come received by non-residents and corporations from 
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sources within the state. The Indiana taxing act of 1933, 
as stated in the opinion of the Supreme Court provides 
for a tax upon gross income derived from sources within 
the state of Indiana on all non-residents, persons and 
corporations. Wood Preserving Corporation contended 
that certain of its income upon which Indiana had assessed 
a tax was derived outside the state and that the Indiana 
tax thereon was invalid. 

Rejecting this contention and validating the tax, the 
Supreme Court said: 


“The present question is as to the validity of 
the tax upon receipts ‘derived from sources within 
the State,’ that is, under §2 of the Act, from ac- 
tivities which petitioners insist were intrastate. If 
petitioners are right in this contention there can - 
be no doubt that Indiana had authority to lay the 
tax. ° O99 


There can be no doubt that Consolidated’s dividend in- 


come was entirely from District sources and, as in Wood 
Preserving Corporation, supra, there can be no doubt of 
the validity of the imposition of the District’s tax upon 
Consolidated as a separate and distinct legal entity. 


ti. 


The Tax Court properly affirmed assessments of income tax against 
ee ‘under the District of Columbia Income Tax Act 
1 


The District of Columbia Tax Court concluded that under 
the District of Columbia Income Tax Act of 1939, (Act of 
July 26, 1939, 53 Stat. 1087, ch. 367; Sees. 47-1501 et seq., 
D. C. Code, 1951, Supp. VII), ‘‘the petitioner was liable 
for the income tax, if it received income from District of 
Columbia sources.’? (J. A. 41). 

Section 4 (a) of the Income Tax Act (Sec. 47-1504 (a), 
D. ©. Code, 1951, Supp. VII) defines the words ‘‘gross 
income,”’ inter alia, to include: 
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«<* * * income derived from professions, voca- 
tions, trades, businesses, commerce, or sales or 
dealings in property, whether real or personal, 
growing out of the ownership, or use of, or inter- 
est in, such property; also from rent, royalties, in- 
terest, dividends, securities, or transactions of any 
business carried on for gain or profit, or gains or 
profits, income derived from any source whatever.”’ 
(Emphasis supplied.) 


Section 4(b) of the Income Tax Act (Sec. 47-1504(b), 
D.C. Code, 1951, Supp. VII) states, however, that: 


“In the case of any corporation, gross income 
includes only the gross income from sources with- 
in the District of Columbia. The proper appor- 
tionment and allocation of income with respect to 
sources of income within and without the District 
may be determined by processes or formulas of 
general apportionment under rules and regulations 
prescribed by the Commissioners.’? (Emphasis 
supplied.) 


Deductible from gross income in computing net income, 
in accordance with Section 5 (a) (6) of the Act (Sec. 47- 
1505 (a) (6), D. C. Code, 1951, Supp. VII) are, inter alia: 


‘¢(6) Intercompany Dividends.—In the case of 
a corporation, the amount received as dividends 
from a corporation which is subject to taxation 
under this title.’’ (Emphasis supplied.) 


But, according to Section 5(b) of the Act (Sec. 47-1505(b), 
D.C. Code, 1951, Supp. VII), deductions from gross income 
allowed by that section to a corporation: 


sc# * * shall be allowed only for and to the ex- 
tent that they are connected with income arising 
from sources within the District and taxable under 
this title to a non-resident taxpayer.’’ 
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And, finally, section 5(c) of the Act (Sec. 47-1505(c), D.C. 
Code, 1951, Supp. VII) requires that: 


“<4 corporation shall receive the benefits of the 
deductions allowed to it under this title only by 
filing or causing to be filed with the assessor, a true 
and accurate return of its total income received 
from all sources, whether within or without the 
District.”’ 


Although the original Section 2(b) of the Act, as noted 
by the Tax Court, clearly establishes the tax on corpora- 
tions as a tax on income from District sources, the amend- 
ment of that section on June 22, 1942 (56 Stat. 376, ch. 433; 
Section 47-1502(b), D. C. Code, 1951, Supp. VII) is even 
more explicit in defining the nature of the tax. As amend- 
ed, that section reads: 


“<(b) TAX ON CORPORATIONS.—There is 
hereby levied for each taxable year upon the tax- 
able income from District of Columbia sources of 
every corporation, whether domestic or foreign 
(except those organizations expressly exempt un- 
der paragraph (d) of this section), a tax at the 
rate of 5 per centum thereof: Provided, however, 
That income derived from the procurement of or- 
ders for the sale of personal property by means of 
telephonic communication, written correspondence, 
or solicitation by salesmen in the District where 
such orders require acceptance without the District 
before becoming binding on the purchaser and 
seller and title to such property passes from the 
seller to the purchaser without the District is not 
from District of Columbia sources: Provided fur- 
ther, That income from the sale of personal prop- 
erty to the United States is not from District of 
Columbia sources, unless the taxpayer is engaged 
in business in the District and such property is de- 
livered for use within said District.’ ”’ 


The foregoing provisions of the Income Tax Act of 1939 
establish the tax, as it relates to corporations, as one im- 
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posed upon the income of a corporation, foreign or domes- 
tic, derived by it from sources within the District of Colum- 
bia. 

Congress, by the Act of February 2, 1942, 56 Stat. 42, 
ch. 33, and by the Act of June 22, 1942, amended in various 
aspects the District of Columbia Revenue Act of 1939, in- 
cluding the income tax portion of that Act. The original 
Section 2(d), (Sec. 47-1502(d) (9), D. C. Code, 1951, Supp. 
VII), which had contained exemptions from tax in a single 
paragraph, was separated into numerous subparagraphs of 
which subparagraph 9 exempts from the tax: 


‘¢ ¢(9) Banks, insurance companies, building and 
loan associations and companies, incorporated or 
otherwise, which guarantee the fidelity of any in- 
dividual or individuals, such as bonding companies, 
which pay taxes on their gross earnings, premiums, 
or gross receipts under existing laws of the District 
of Columbia;’ ’’ 


Added to the Income Tax Act was Section 45 (Sec. 47-1545, 
D.C. Code, 1951, Sup. VII) which provides for withholding 


of tax at source in the following language: 


“‘Sec. 45. Withholding Of Tax At Source.— 
Whenever the Commissioners shall deem it neces- 
sary in order to satisfy the District’s claim for 
income tax payable by any foreign corporation, 
they may by rules and regulations, require any 
person subject to the jurisdiction of the District to 
withhold and pay to the collector of taxes an 
amount not in excess of 5 per centum of all income 
payable by such person to a foreign corporation. 
After such foreign corporation shall have filed all 
returns required under this title, and the same 
shall have been audited, the collector of taxes shall 
refund any overpayment to the taxpayer.’’ 


Significantly, also, the Congress in 1942 added section 46 
to the 1939 Income Tax Act imposing a license require- 
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ment. That section (Sec. 47-1546, D.C. Code, 1951, Supp. 
VII) reads: 


<6 (See, 46. Licenses.—(a) Every corporation (ex- 
cept those expressly exempt from the tax imposed 
by this title) engaging in or carrying on any busi- 
ness, or receiving mcome from District of Colum- 
bia sources, shall obtain a license so to do on or 
before the 1st day of January of each year: ° * °. 


‘(d) Every corporation not having an office 
or place of business in the District but which re- 
ceives income from District sources or engages im 
or carries on any business in the District by or 
through an employee or agent shall procure the 
license provided by this title. * * * No employee 
or agent of a corporation not having an office or 
place of business within the District shall engage 
in or carry on any business in the District for or 
on behalf of such corporation unless such corpo- 
ration shall have first obtained a license, aS pro- 
vided by this title. 


‘(g) Any corporation receiving income from 
District sources or engaging in or carrying on any 
business in the District without first having ob- 
tained a license so to do, and any person engaging 
in or carrying on any business for or receiving 
income from District sources on behalf of a cor- 
poration not having a license so to do, shall, upon 
conviction thereof, be fined not more than $300 for 
each and every failure, refusal, or violation, and 
each and every day that such failure, refusal, or 
violation continues shall constitute a separate and 
distinct offense. * * ° 

‘(h) The term ‘business’ as used in this sec- 
tion, shall include the carrying on or exercising 
for gain or economic benefit, either direct or in- 
direct, any trade, business, or commercial activity 
in the District.’ ’’ (Emphasis supplied.) 
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The context of the District of Columbia Income Tax Act 
of 1939 with its numerous definitive references to income 
from District sources permits no other conclusion than 
that the Tax Court and the Assessor of the District of 
Columbia were correct in their determinations that Con- 
solidated Title Corporation was liable to District income 
tax for the years 1939 to 1946, inclusive, on its income from 
District sources whether or not it engaged in business 
within the District during those years. 


IV. 


The income of petitioner from dividends was subject to a franchise 
tax as “income from District sources” even if petitioner was 
not engaged in trade or business in the District. 


The Tax Court concluded that the District of Columbia 
Income and Franchise Tax Act of 1947, as it relates to 
corporations and unincorporated businesses, imposes a 
franchise tax, rather than an income tax, for the two priv- 


ileges, 


sce * * namely, (a) of engaging in business in 
the District of Columbia and (b) of receiving in- 
come from other sources within the District. While 
the tax is measured by net income, it is a true 
excise.”’ (J.A. 45). 


Rejecting a contention of the petitioner that it could not 
be subjected to franchise tax unless it was actually engaged 
in business in the District during the taxable years, the 
Tax Court said: 


«6# © © The Court does not believe that such is 
the intent and purpose of the Act, but that a cor- 
poration becomes subject to franchise taxation if 
either (a) it engages in business or (b) it received 
income from other sources within the District. 
eee? (JA. 46). 
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Supporting the conclusions of the Tax Court, as that court 
noted, are the decisions of this Court in District of Colum- 
bia v. Pickford, 86 U.S. App. D.C. 17, 20, 179 F. 2d 271; 
District of Columbia v. Virginia Hotel Co., 92 U.S. App. 
D.C. 186, 187, 204 F. 2d 390; and District of Columbia v. 
Cities Service Oil Co., 103 U.S. App. D.C. 332, 258 F. 2d 426. 

When analyzed, the language of the Income and Fran- 
chise Tax Act of 1947, as amended (See. 47-1501 to 47- 
1547, D. C. Code, 1951), unmistakably requires affirma- 
tion of the Tax Court’s rejection of the argument of 
petitioner that ‘‘engaging in a trade or business”’ is an 
antecedent requirement to the taxation of income from 
District sources. Both section 1, title VI, (See. 47-1571, 
D.C. Code, 1951) relating to corporations and section 2, 
title VIII (Sec. 47-1574, D.C. Code, 1951), relating to un- 
incorporated businesses define the words ‘‘taxable in- 
come”? to ‘‘mean the amount of net income derived from 
sources within the District within the meaning of title x 
of this article.”? Similarly, section 2 of title VII (Sec. 47- 
1571a, D.C. Code, 1951) and section 3 of title VIII (Sec. 
47-1574b, D. C. Code, 1951) impose a tax upon corporations 
and unincorporated businesses ‘‘for the privilege of carry- 
ing on or engaging in any trade or business within the 
District and of receiving income from sources within the 
District.’’ 

Title X of the Income and Franchise Tax Act (Sec. 47- 
1580, D.C. Code, 1951) states, in section 1, that: 


‘<Tt is the purpose of this article to impose * * “ 
(2) a franchise tax upon every corporation and 
unincorporated business for the privilege of carry- 
ing on or engaging in any trade or business within 
the District and of receiving such other income as 
is derived from sources within the District: * * °”’ 


Section 2 of title VII, supra, and section 1 of title X, 
supra, as the Tax Court observed and upon which peti- 
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tioner unsuccessfully relied, each join by the conjunction 
‘‘and’’ reference to the ‘‘privilege of carrying on or en- 
gaging in any trade or business within the District’? and 
reference to income ‘‘from sources within the District.’’ The 
Tax Court, declining to accept petitioner’s contention that 
a corporation, to be taxable in the District, must not only 
engage in business but have income from District sources, 
observed: 


«c* * * Although the reverse of the petitioner’s 
position is not advanced by it, logically, if the use ~ 
of the conjunctive instead of the disjunctive is to 
have the effect claimed by the petitioner, then, if a 
corporation is carrying on a trade or business but 
is not receiving other income from sources within 
the District, it would not be liable for the fran- 
chise tax. * * *.’? (J.A. 46). 


A perusal of the continuing provisions of title X of the 
Act establishes that the Tax Court correctly construed the 
taxing provisions of that Act as they relate to corpora- 
tions and unincorporated businesses. Immediately follow- 
ing the statement of title X that ‘‘it is the purpose of this 
article to impose * * * (2) a franchise tax upon every 
corporation and unincorporated business for the privilege 
of carrying on or engaging in any trade or business within 
the District and of receiving such other income as is derived 
from sources within the District:’’ is a proviso reading: 


“Provided, however, That, in the case of any 
corporation, the amount received as dividends from 
a corporation which is subject to taxation under 
this article, and, in the case of a corporation not 
engaged in carrying on any trade or business with- 
in the District, interest received by it from a cor- 
poration which is subject to taxation under this 
article shall not be considered as income from 
sources within the District for the purposes of this 
article. * * *’’ (Emphasis supplied.) 
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It is evident from this proviso that income from sources 
within the District, according to the intention of the Con- 
gress, is subject to District tax whether or not the corpora- 
tion is engaged in carrying on a trade or business within 
the District. 

Again, in section 1 of title X immediately following the 
above-mentioned proviso, Congress inserted another pro- 
viso stating: 


“‘Provided further, That income derived from 
the sale of tangible personal property by a corpo- 
ration or unincorporated business not carrying on 
or engaging im trade or business within the District 
in title I shall not be considered as income from 
sources within the District for purposes of this 
article, with the exception of income from sales to 
the United States not excluded from gross income 
as provided in title III, section 2(b)(13) of this 
article.”? (Emphasis supplied.) 


The pertinence of the provisos to the question of the 
taxability of a corporation receiving income from sources 
within the District, although not engaged in business within 
the District, is evident. The second proviso of section 1, 
title X, requires a corporation not engaging in trade or 
business within the District to include within its gross in- 
come ‘‘sales to the United States not excluded from gross 
income as provided in title III, section 2(b)(13) of this 
article.’? The exclusion to which this proviso refers is, as 
stated in section 2(b) (13) of title III (See. 47-1557a(b) (13), 
D. C. Code, 1951) : 


‘¢(18) Income derived from the sale of tangible 
personal property to the United States by corpo- 
rations and unincorporated businesses having their 
principal places of business located outside the 
District, which property is delivered from places 
outside the District for use outside the District: 


eee» 
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Accordingly, all other income derived by a corporation not 
engaged in trade or business within the District and con- 
sisting of sales to the United States not excluded from 
income as provided by paragraph (13) of section 2, title III, 
is to be treated as income from sources within the District 
for purposes of the tax imposed by the Act and to be in- 
cluded as part of the gross income of the corporation as 
defined in section 2 of title III of the Act. These provisions 
are conclusive upon the question of the taxability of a cor- 
poration upon income derived by it from sources within 
the District, notwithstanding that the corporation does not 
engage in a trade or business within the District. It is 
important to note that in section 4(h) of title I of the Act 
(See. 47-1551¢(h), D.C. Code, 1951) Congress defined the 
words ‘‘trade or business’’ as follows: 


‘(h) The words ‘trade or business’ include the 
engaging in or carrying on of any trade, business, 
profession, vocation or calling or commercial ac- 


tivity in the District of Columbia; and include the 
pom crmene: of the functions of a public office: 

rovided, however, That the words ‘trade or busi- 
ness’ shall not include, for the purposes of this 
article— 


‘$(1) Sales of tangible personal property 
whereby title to such property passes within 
or without the District, by a corporation or un- 
incorporated business which does not physically 
have or maintain an office, warehouse, or other 
place of business in the District, and which has 
no officer, agent, or representative, having an 
office or other place of business in the District, 
during the taxable year; or 

‘¢(2) Sales of tangible personal property by 
a corporation or unincorporated business which 
does not maintain an office or other place of busi- 
ness in the District and which has no office, agent, 
or representative in the District except for the 
sole purpose of doing business with the United 
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States, but such corporations and unincorporated 
businesses shall be subject to the licensing pro- 
visions in title XIV of this article. 


“For purposes of this proviso, the words ‘agent’ 
or ‘representative’ shall not include any independ- 
ent broker engaged independently in regularly 
soliciting orders in the District for sellers and who 
holds himself as such.”’ 


Notwithstanding the foregoing definition of ‘‘trade or busi- 
ness’? as it relates to sales of tangible personal property, 
Congress was explicit in requiring a corporation to report 
to the District for District franchise tax purposes income 
derived by it from sales of tangible personal property to 
the United States except to the extent provided in section 
2(b) (13) of title III of the Act, a requirement which is at 
variance with the contention of petitioner that a corpora- 
tion cannot be taxed upon income derived from sources 
within the District unless it engages in a trade or business 
within the District. The definition of gross income as con- 
tained in section 2 of title III of the Act (See. 47-1557a, D.C. 
Code, 1951) is itself indicative that the Tax Court correctly 
construed the Act as it relates to petitioner. 

Gross income according to section 2 includes sco * * in- 
come derived from any trade or business or sales or deal- 
ings in property, whether real or personal, other than cap- 
ital assets as defined in this article, growing out of the 
ownership, or sale of, or interest in, such property; also 
from rental, royalties, interest, dividends, securities, or 
transactions of any trade or business carried on for gain 
or profit, or gains or profits, and income derived from any 
source whatever.”? 

Further demonstration of the intent of Congress that the 
receipt of income from District sources is alone sufficient 
to subject a corporation or unincorporated business to Dis- 
trict tax, appears in section 2 of title V of the Act (Sec. 
47-1564a, D.C. Code, 1951, Supp. VII) which provides, in 
pertinent part, as follows: 
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“‘Sec. 2. Requirement.—Hach of the following 
persons shall file a return with the Assessor stating 
specifically the items of his gross income and the 
items claimed as deductions and credits allowed 
under this article, and such other information for 
the purpose of carrying out the provisions of this 
article as the Assessor may require: 


““(e) (1) Corporations.—Every corporation en- 
gaging in or carrying on any trade or business 
within the District or receiving income from 
sources within the District within the meaning of 
title X.* * ° 

‘‘(2) Affiliated corporations shall file separate 
returns unless permitted by the Assessor to file 
consolidated returns. 

““(£) Unincorporated Businesses.—Every unin- 
corporated business engaging in or carrying on 
any trade or business within the District or re- 
ceiving income from sources within the District 
within the meaning of title X having a gross in- 
come of more than $10,000, regardless of whether 
or not it has a net income. Such returns shall be 
made by the somatic or taxpayers liable for the 
payment of the 

*(g) Pattearshibe —Every partnership, other 
than partnerships subject to the taxes imposed b 
title VIII of this article on unincorporated busi- 
nesses, engaged in any trade or business, or re- 
ceiving income from sources within the District. 
There shall be included in such return the names 
and addresses of the individuals who would: be en- 
titled to share in the net income of the partnership, - 
if distributed, and the amount of distributive share 
of each individual.” 


If, as petitioner contends, engaging in or carrying on a 
trade or business within the District is necessary to the 
imposition of tax liability, the Income and Franchise Tax 
Act would not require corporations and unincorporated 
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businesses to file with the District a return of income re- 
ceived by them from sources within the District. 

The foregoing analysis of the Income and Franchise Tax 
Act of 1947, as amended, accords with the decision of this 
Court in Lever Brothers Company v. District of Columbia, 
92 U.S. App. D.C. 147, 204 F.2d 39, decided in 1953. That 
case involved, in one of its facets, a question whether Lever 
Brothers Company was liable to the District for a franchise 
tax based upon sales made by it of tangible personal prop- 
erty to customers in the District. Lever Brothers Company 
argued that it had no office, warehouse, or other place of 
business in the District and that it had no officer, agent, or 
representative having an office or other place of business 
in the District and, for these reasons, was exempt from 
tax on its sales of tangible personal property in accordance 
with the exclusionary provisos in the definition of the 
words ‘trade or business’’ as contained in section 4(h) of 
title I of the Income and Franchise Tax Act. This Court, 
holding that Lever Brothers Company was not entitled to 
the benefit of the provisos in the definition of the words 
“trade or business”, referred to the Act of May 3, 1948, 
62 Stat. 206, ch. 246, sections 1 and 2 (Secs. 47-1551¢ and 
47-1580, D.C. Code, 1951) which added the provisos and 
said in footnote 7 of its opinion: 


“The second proviso quoted above (Pro- 
vided further .. .’) is essential to the tax exemp- 
tion intended to be provided by businesses selling 
tangible goods without use of any District office. 
But for it, the enterprise would be taxable om ac- 
count of receiving income from District sources, 
even if, by virtue of the first proviso, it was not 
ene business’ in the District.’’ (Emphasis sup- 
plied.) 


Later in its opinion in Lever Brothers Co., this Court re- 
ferred to the legislative history of the Income and Fran- 
chise Tax Act of 1947, as amended, and noted that: 
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‘‘the Commissioners described their draft of the 
proposed 1947 Act as one taxing ‘income of corpo- 
rations which is derived from sources within the 
District,’ in which, however, ‘the passage of title 
..- [is] not specifically made any part of the text 
of the geographical source of [sales] income.’ This 
was fair notice that the District intended to take 
any reference to source of income in the new act as 
having a new and lesser meaning when applied to 
income from sales of goods.”’ f 


This Court, therefore, has affirmatively established in 
Lever Brothers that the Income and Franchise Tax Act of 
1947 imposes a tax upon corporations and unincorporated 
businesses receiving income from District of Columbia 
sources whether or not the corporation or unincorporated 
business is engaged in “‘trade or business’’ within the Dis- 
trict; a predicate which is precisely applicable to Con- 
solidated Title Corporation in this case. Lever Brothers 
is entirely consistent with District of Columbia v. Pickford, 


supra, where this Court, speaking of an unincorporated 
business, said at page 20: 


«c* © * The measure of the title VIII tax is all 
the income of the unincorporated business derived 
from sources within the District. If the unincorpo- 
rated business, as an entity, had income from Dis- 
trict sources but not from its business, that income 
would be included in the measure of the tax.’’ 


Considerable reliance is, nevertheless, placed by peti- 
tioner upon the decision of this Court in Pickford for the 
proposition that in order to be taxable under the District 
Income and Franchise Tax Act a corporation must be en- 
gaged in business within the District. But Pickford does 
not provide the limitation which petitioner ascribes to it. 
All that Pickford does is to establish that an individual, 
whether a resident or non-resident of the District, will not 
lose his status as an individual simply because he conducts 
an unincorporated business. 
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Thus, as Pickford states, residents and non-residents of 
the District of Columbia having income from an unincor- 
porated business, or if not from it, related to it, are subject 
to a District unincorporated business franchise tax upon 
so much of that income as is attributable to the business 
conducted within the District or, if not so conducted, upon 
so much of the income of the business as is derived from 
sources within the District. Tf a resident of the District 
conducting an unincorporated business has income un- 
related to that business, he will be subject, in addition, to 
a District individual income tax, but only upon so much of 
his income as is unrelated to the business. If this same 
individual is a non-resident of the District, he is exempt 
from District individual sncome tax upon so much of his 
income as is unrelated to his business and the District may 
not combine separate incomes of residents and non-residents 
so as to subject all of the income to a single unincorporated 
business franchise tax. 

Unquestionably, the discussion in Pickford upon which 
petitioner relies resulted from the following situation. It 
was argued by the District in Pickford that, if an individual 
engaged in an unincorporated business, all of his income 
from District sources was taxable to him as an unincor- 
porated business even though a portion of his income was 
completely unconnected with his business. The effect of 
this argument, had it been approved by this Court, would 
have been to subject to District franchise tax income derived 
by non-residents exempt from District individual income 
tax. But this Court rejected the District’s argument, 
observing that the statute does not impose a tax upon 
individual non-residents of the District, and declined to 
convert them into residents simply because they engaged 
sn an unincorporated business and received income from 
District sources completely unrelated to that business. 

Nowhere in the Pickford opinion is there any statement 
that a corporation or unincorporated business must be 
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actively engaged in business within the District in order to 
be liable for a franchise tax upon income received by it 
from sources within the District. If this Court had con- 
strued the statute as petitioner would construe it, some- 
where in Pickford the statements which petitioner 
attributes to it would appear. 

Neither does the statute contain nor has this Court ap- - 
proved the proposition that a corporation or unincorpo- 
rated business may, because it is domiciled or ‘‘resides’’ 
outside of the District, conduct activities which result in 
the receipt of income from District sources without liability 
for District franchise tax. The regulations promulgated 
by the Commissioners under the District of Columbia 
Income and Franchise Tax Act of 1947 affirmatively estab-- 
lish an administrative construction of the Act contrary to“: 
the arguments of petitioner. Thus, Section 10.2(b) of the” 
current regulations defining the words*‘‘allocated and ap- 
portioned”’ provides that: 


s¢ @ © © if the entire net income is derived from 
engaging in a trade or business within the District 
or from sources within the District, all of such in- 
come shall be allocated to the District. If the net 
income is derived from engaging in a trade or busi- 
ness partly within and partly without the District, 
or from sources both within and without the Dis- 
trict, such income shall be allocated and appor- 
tioned in accordance with the specific provisions or 
formulae prescribed in these Regulations.’’ (Em- 
phasis supplied.) 


Section 10.2(c)(3) of the Regulations provides: 


‘*(3) Income for any taxable year derived from 
interest, dividends, rents, royalties, income from 
the sale of real property, income from the sale of 
intangible personal property, income from the 
sale of assets other than capital and income from 

a business or source other than those hereinbefore 
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referred to, which is fairly attributable to the trade 
or business carried on or engaged in within the 
District, or which is derived from sources within 
the District, shall be allocated to the District. 
* © ©» (Emphasis supplied.) 


Section 10.2(a) of the Commissioners’ Regulations 
states: 


“See. 10.2(a). Nature of Income Subject to 
Taz. A corporation or unincorporated business 
may derive income from the sale of real property 
located in the District, from services performed 
in the District, from rentals of real or personal 
property located in the District, or from invest- 
ments made or other capital employed in the Dis- 
trict, and in other ways, and thus be liable for the 
tax upon such income, even though i maintains no 
office or other place of business im the District; 
and income from sales of tangible personal prop- 
erty is taxable, except as set forth in See. 10.1, if 
the taxpayer has or maintains an office, warehouse, 
or other place of business in the District, or has 
an officer, agent, or representative having an office 
or other place of business in the District, during 
the taxable year.”’ (Emphasis supplied.) 


The Income and Franchise Tax Act, the regulations of 
the Comissioners promulgated under that Act, and the 
decisions of this Court and of the Tax Court construing it, 
require the conclusion that petitioner was properly taxed 
upon the income received by it from District sources. 


Vv. 
Petitioner is engaged in business and in commercial activity 
within the District of Columbia. 

Consolidated Title Corporation, although a Maryland 
corporation, conducts all of its corporate activities within 
the District of Columbia. Even though for certain purposes 
the domicile of Consolidated is Maryland, its residence as 


well as its commercial domicile is within the District of 
Columbia. As such, it is subject to the laws of the District 
of Columbia. International Milling Co. v. Columbia 
Transportation Co., 292 U. S. 511, 54 S. Ct. 797, 78 L. Ed. 
1936; Washington National Building and Loan Associa- 
tion v. Pifer, 31 App. D. C. 434. 

Petitioner says that it is simply a holding company and 
thus can not be considered to be engaged in a ‘‘trade or 
business’’ in the District of Columbia. The Tax Court in 
its opinion was constrained to reach the same view. 

Consolidated incorporates as an appendix to its brief a 
decision of the Board of Tax Appeals for the District of 
Columbia in Community Finance Corporation v. District of 
Columbia, 72 W.L.RB. 737, decided in 1944. Petitioner says 
that the decision of the Board established the principle that 
under the 1939 Income Tax Act taxability of income from 
District sources is dependent upon an initial finding that 
the taxpayer is engaged in business in the District of 


Columbia (Pet’s. Br. 19-20, 32). The conclusions which ~ 
petitioner reaches as to the effect of the Commumity 
Finance Corporation decision are the result, necessarily, 
of the application of considerations which do not appear in 
the opinion of the Board. The Board of Tax Appeals, 
after citing the applicable provisions of law, stated: 


“<The question for decision is whether interest 
on money loaned, received by petitioner during 
1942 from persons who were residents of the Dis- 
trict of Columbia in that year, is income from 
sources within the District of Columbia within 
the meaning of section 4(b) and taxable under 
section 2(b). * * *’’. 


After referring to the Operations of Community Finance 
Corporation as they related to its activities as a small loan 
corporation existing under the laws of Virginia, the Board 
concluded that money borrowed from Community had not 
acquired a situs in the District 
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‘c © © in the sense of having been invested in a 
business enterprise therein. The maximum loan 
made to any one person was $300, and, common ex- 
perience indicates that money so borrowed is not of 
sufficient magnitude to constitute the foundation of 
or even a part of the capital of a business enter- 
prise. °* * *. 

‘Under the circumstances, the interest paid by 
residents of the District of Columbia is not a 
District of Columbia source.”’ 


It would appear from the foregoing quotation from the 
opinion of the Board that the use by the borrowers of 
money obtained by them from Community affected the con- 
clusions of the Board concerning the sources of the interest 
paid by the borrowers to the lending corporation. If that 
is so, the question whether Community was engaged in 
business within the District formed no part of the ultimate 
conclusion of the Board concerning the taxability of Com- 
munity, for the disposition of this case was not upon the 


element of “‘doing business’’ but upon the nature of the 
source of income. In fact, nowhere in the opinion of the 
Board of Tax Appeals does it appear that the Board 
considered that the District income tax upon corporations 
was bottomed upon an incident of “<doing business.”’ As 
the Board in its opinion said: 


c@ * © So, in the case here under consideration, 
the interest on the money borrowed represents 
profit on the loan transaction which took place in 
Virginia. The profit on loan does not have its 
source in the District of Columbia any more than 
that on the supposed sale. [Sale of merchandise 
outside of the District to a District resident]”’ 


Tn any event, the Community Finance Corporation case 
does not appear to be applicable to petitioner’s case. 

Taxation of a holding company by the state where the 
company conducts its corporate activities is simply an 
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exercise of the jurisdiction of the state over all corpora- 
tions receiving the advantages of state protection, and 
holding companies have been held in many cases to be 
‘‘engaged in business’’ within the state where the cor- 
porate activities of the company are directed. First Bank 
Stock Corp. v. Minnesota, 301 Us S. 234, 57 S. Ct. 677, 81 
L. Ed. 1061, 113 A-L.R. 228; Wheeling Steel Corporation v. 
Foz, supra. As was said by the Supreme Court of the United 
States in First Bank Stock Corporation at page 238: 


sc# * © Appellant’s entire business in Minnesota 
is founded on its ownership of the shares of stock 
and their use as instruments of corporate control. 
They are as much ‘integral parts’ of the local busi- 
ness as accounts receivable in a merchandising 
business, or the bank accounts in which the pro- 
ceeds of the accounts receivable are deposited upon 
collection. ° * *.’? 


Recognizing also that intangibles owned by a corporation 
are subject to tax by the state in which those intangibles are 
employed, the court said in that case at page 241: 


«c# ¢ * We have recently had occasion to point out 
that employment by the resident of a state of the 
protection of its laws is inseparable from respon- 
sibility for sharing the costs of its government, and 
that a tax measured by the value of rights protected 
is but an equitable method of distributing the bur- 
den of government among those who are priv- . 
ileged to enjoy its benefits. * * *.”’ : 


Consolidated, according to its contention, is not engaged in 
business anywhere, even in the state of its incorporation. 
Put otherwise, Consolidated does not exist and exercises 
no ‘‘franchise’’ privileges within the District despite its 
location here. 
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An argument similar to that of Consolidated was rejected 
by the Supreme Court in Edwards v. Chile Copper Com- 
pany, 270 U. S. 452, 46 S. Ct. 345, 70 L. Ed. 678, where the 
company claimed it was exempt from Federal tax under a 
revenue statute which taxed domestic corporations organ- 
ized for profit but exempted corporations ‘‘not engaged in 
business’’ during the preceding taxable year. Chile Cop- 
per Company was organized for the purpose of holding the 
capital stock of the Chile Exploration Company, issuing 
ponds secured by a pledge of the stock, and furnishing the 
proceeds from time to time to the Exploration Company to 
enable the latter to go on with its work which consisted of 
the development of mines in Chile. The purpose of the or- 
ganization of Chile Copper Company was carried out. The 
Supreme Court, rejecting the claim of tax exemption under 
the taxing statute, said at page 405: 


“Jf the corporation was one that Congress had 
power to tax in this way, it is hard to say that it 
is not within the taxing acts. It was organized 
for profit and was doing what it principally was 
organized to do in order to realize profit. The 
cases must be exceptional, when such activities of 
such corporations do not amount to doing business 
in the sense of the statutes. The exemption ‘when 
not engaged in business’ ordinarily would seem 
pretty nearly equivalent to when not pursuing the 
ends for which the corporation was organized, in 
the cases where the end is profit. In our opinion 
the plaintiff was liable to the tax. ° °°.” (Em- 
phasis supplied.) 


Equally as pertinent is International Salt Co. v. Phillips, 
9 F. 2d 389, in which, on a claim of tax exemption under 
the same taxing statute as was involved in Edwards v. Chile 
Copper Company, supra, the Circuit Court of Appeals for 
the Third Circuit had said: 
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‘c# * * The owning of stock, the receipt and dis- 
tribution of dividends, the indorsing of the notes 
of a company whose stock it held, the purchase of 
bonds for retirement or sinking fund purposes, 
amount to no more than acts incidental to the own- 
ership of property. They are not the positive, ag- 
gressive acts incidental to the active carrying on 
or doing business for gain, but rather the receipt 
of the gains of business capitalized in owner- 
ship. eee 


The Supreme Court, in a per curiam opinion, reversed the 
decision of the Circuit Court of Appeals (274 U. S. 718, 47 
S. Ct. 589, 71 L. Ed. 1323) which had held the Salt Company 
exempt from tax. 

As found by the District of Columbia Tax Court, accord- 
ing to its certificate of incorporation, the purposes, objects, 
and business of Consolidated Title Corporation include, 
among numerous others, the power: 


“(1) To acquire by purchase, subscription, con- 
tract or otherwise, and to hold, sell, exchange, 
mortgage, pledge or otherwise dispose of, or turn 
to account or realize upon and generally deal in 
and with, all forms of securities, including, but 
not by way of limitation, shares, stocks, bonds, 
debentures, notes, scrip, mortgages, evidences of 
indebtedness, commercial paper, certificates of in- 
debtedness and certificates of interest issued or 
created in any and all parts of the world by cor- 
porations, associations, partnerships, firms, trus- 
tees, syndicates, individuals, governments, states, 
municipalities and other political and governmen- 
tal divisions and subdivisions * * *; to exercise any 
and all rights, powers and privileges of individual 
ownership or interest in respect of any and all such 
securities or evidences of interest therein, includ- 
ing the right to vote thereon and to consent and 
Nat act with respect thereto; ** *.”’ (J.A. 
22-25). 
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As a result of proceedings in bankruptcy by the United 
States District Court for the District of Maryland involving 
The Washington Consolidated Title Company, all of the 
assets of The Washington Consolidated Title Company were 
transferred to Consolidated Title Corporation. The latter 
originally functioned under that reorganization for the 
purpose of settling the debts of the old company and pro- 
tecting the interests of its bond holders and creditors. New 
bonds were issued by Consolidated and, as a part of the 
reorganization, provisions were made for the holding of 
the stock of subsidiary companies pledged as security for 
the bonds. Although it does not itself engage in the writing 
of title insurance and in related matters, nevertheless, the 
corporation, acting under its certificate of incorporation 
issued by the State of Maryland in 1934, maintains within 
the District offices and bank accounts, keeps its books and 
records within the District, holds meetings of its directors 
and its officers within the District, receives dividends on 
stock held by it at its office in the District, and makes dis- 
tributions of dividends from its District office. (J. A. 
12-28). ° 

All of these activities were directly authorized to it by 
its certificate of incorporation (J. A. 22-25). This Court, 
in Hazen v. National Rifle Association of America, Inc., 
69 App. D. C. 339, 101 F. 2d 432, decided in 1938, observed : 


“Another group of cases interpreting statutes 
relating to foreign corporations, which statutes 
do not contain a qualification concerning business 
conducted for profit or gain, held that such cor- 
porations are engaged in business when they are 
engaged in the activities for which they were in- 
corporated. * * *.”’ 


In all respects, Consolidated was actively engaged, and 
is now engaged, in carrying out the purposes for which it 
was organized (J. A. 13-28). The facts as they relate to 
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Consolidated are analogous to those existing in Lamar 
Hotel Corporation v. Fly, 134 F. 2d 225, where it appeared, 
in the language of the court: 


«co * * that plaintiff was incorporated for the 
purpose of succeeding, and it did succeed, in re- 
organization proceedings, to all of the assets of 
the Meyer-Florida Hotel Company, including the 
Lamar Hotel; * * *.” 


It was claimed by the corporation, said the.court: 


sce * * that as such successor it assumed the 
hotel management contract that company [Meyer- 
Florida Hotel] had made with Interstate Hotel 
Company to manage and operate the hotel; and 
that being thus a mere holding company, it was not 
doing business and not subject to the capital stock 
tax.’ 


The Circuit Court of Appeals for the Fifth Cireuit agreed 
with the District Court that Lamar was engaged in business 
within the meaning of the Federal taxing statute, saying 
in its opinion: 


<c@ * * Indeed, unless it can be said that plain- 
tiff died a borning, it is difficult to understand how 
it can be said of a corporation organized for the 
very purpose of taking over and conducting the 
business of another corporation, that within the 
meaning of the invoked regulation, it has retired 
from the business for which it was organized.”’ 


The argument of petitioner as to its immunity from 
taxation under the District taxing law, if accepted, deprives 
the District of the power to impose upon this corporation a 
tax which the Circuit Court of Appeals for the Tenth Cir- 
cuit said Oklahoma could impose under almost identical 
circumstances. In Chestnut Securities Co. v. Oklahoma 
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Tax Commission, 125 F. 2d 571, cert. denied 316 U. S. 668, 
62 S. Ct. 1935, 86 L. Ed. 1744, it was claimed by the company 
that it was not liable to tax by the State of Oklahoma under 
the Oklahoma taxing statute since it was not engaged in 
business within that State and was not a ‘‘resident” as 
defined in that act which, as the statute said, included ‘‘any 
corporation whose principal business is carried on or trans- 
acted in Oklahoma.”’ Chestnut Securities Company was 
organized in Delaware and licensed to do business in Okla- 
homa. The court said: 


“In reality, the taxpayer is a corporation or- 
ganized under the laws of Delaware, its corporate 
officers and stockholders reside at Tulsa, Oklahoma. 
Primarily it is engaged in the business of acquir- 
ing and holding intangible securities for invest- 
ment purposes. A small part of the income from 
the intangible securities is invested in mineral 
properties located in Texas and Oklahoma, but 
it does not operate these properties and their 
ownership there is of but little consequence in the 
consideration of the question presented. * ° *.’’ 


It appeared further that the company carried on all of its 
corporate affairs within the State of Oklahoma which con- 
sisted, similarly as Consolidated, in obtaining, holding and 
selling its securities from which it derived income. On 
these facts, Chestnut Securities Company was held by the - 
Cireuit Court to be carrying on or transacting its principal 
business within the State of Oklahoma and, therefore, to be 
within the definition of the term ‘‘resident’’ as used in the 
Oklahoma taxing statute. 

The District’s statute, unlike others, does not limit 
liability to those corporations or unincorporated businesses 
“engaged in business” in the District, but, as this Court in 
Owens-Illinois Glass Co. v. District of Columbia, 92 U. S. 
App. D. C. 15, 204 F. 2d 29, said: - 
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sce @ * By defining ‘trade or business’ to include 
‘e ing in * * * any * * * commercial activity’ 
as well as engaging in ‘trade or business’, Con- 
gress plainly intended to go beyond the ordinary 
concept of ‘doing business’. There could be no 
other reason for adding the phrase ‘any * * ° 
commercial activity.’ e many cases that deal 
with the concept of ‘doing business’, * * * are there- 
fore not in point. * ° °.” 


Thus, this Court has recognized that the District’s statute 
is not to be constricted by the application of decisions 
relating to the concept of ‘‘doing business’’ and that sub- 
stantially less is required of a corporation under the 
District’s statute to subject it to District franchise tax. 
The cases cited by the Tax Court on this subject and by 
petitioner in its brief such as Zonme v. Minneapolis Syn- 
dicate, 220 U. S. 187, 31 S. Ct. 361, 55 L. Ed. 428, which are 
directed to the matter of ‘‘doing business’’, lose their force 
when applied to a District statute which, by its terms as 
well as by its intention, amplifies the meaning of the words 
‘doing business’? to encompass activities directed to the 
ultimate production of income. In fact, without this ampli- 
fication, it is difficult to conceive how any so-called holding 
company, wherever located, could, in the absence of opera- 
tions in the market place, be subjected to a franchise tax 
based upon the carrying on of its corporate affairs. 
Aside from Owens-Illinois Glass Co., for purposes of the 
District Franchise Tax Act, this Court has adopted the 
definition of business ‘‘as that which occupies the time, 
attention, and labor of men for the purpose of a livelihood 
or profit.”’ Stone v. District of Columbia, 91 U. S. App. 
D.C. 140, 198 F. 2d 601. Applied to Consolidated Title 
Corporation, this definition is apposite. Consolidated 
exercises all of the functions necessary to the realization of 
profit; its certificate of incorporation was designed to this 
end. No cases cited either in the Tax Court’s opinion or 
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in the brief for petitioner have demonstrated that when a 
corporation proceeds within its corporate powers. to 
aggregate the assets which will provide it with the profits 
essential to its existence, it ceases to be taxable simply 
because it ceases to make further property acquisitions, 
particularly when that cessation is, of itself, a stated cor- 
porate purpose. Consolidated was created for business 
purposes, the acquisition of the assets of another corpora- 
tion, the protection of bond holders, and the control of 
subsidiary corporations. It exercised its purposes to the 
extent that they relate to the protection of the bond holders 
and the acquisition of the assets of the corporation which 
preceded it. But it has not ceased, and actively engages in, 
the control of the subsidiaries from which it derives its 
income. It is engaging in business, and if those terms do 
not fit the situation, it is engaging in commercial activity. 
‘As such, it meets the test, if it be a test, for taxability under 
the District of Columbia Franchise Tax Statute. 

Both the District of Columbia Income Tax Act of 1939 
and the District of Columbia Income and Franchise Tax 
‘Act of 1947 contain provisions for the exemption of certain 
organizations from liability for tax under those Acts. The 
argument of petitioner that, as a holding company, it is 
immune from District taxation would, if accepted, add to 
the organizations now exempt from tax by Congressional 
mandate a category of corporations not specified as exempt 
in either of the taxing acts. The claim of petitioner that 
it is exempt is manifestly unsound. 


CONCLUSION 


No error was committed by the Assessor ‘of the District 
of Columbia in assessing against petitioner income taxes 
under the 1939 Income Tax Act and franchise taxes under 
the Income and Franchise Tax Act of 1947, and no error 
was committed by the District of Columbia Tax Court in its 
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conclusions concerning the taxability of petitioner. The 
decisions of the District of Columbia Tax Court were 
correct in all respects and should be affirmed. 
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PETITIONER'S REPLY BRIEF 


It is not the intention of petitioner to repeat any of 
the arguments advanced in its original brief. However, 
respondent has unexpectedly made an attack upon the 
finding and conclusion of the Tax Court that petitioner 
was not engaged in business or commercial activity in the 
District of Columbia,’ and the principal purpose of this 
reply brief is to answer respondent’s contentions in this 


1The Summary of Respondent’s Argument makes no real attempt to meet 
the issues presented on behalf of petitioner, but, instead, concentrates its 
attention on the claim that petitioner is engaged in trade or business or in 
commercial activity in the District of Columbia. Upon this issue, respond- 
ent seeks to reverse the finding and conclusion of the Tax Court without 
having taken a cross-appeal. 
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respect. Before doing this, however, petitioner will make 
succinct answers to other contentions of respondent. 


1. In the third complete paragraph on page 4, reference 
is made to the fact that the corporation’s Maryland income 
tax returns, commencing in 1941, did not report the divi- 
dends received and, consequently, that petitioner paid no 
income taxes on the returns that were filed. The explana- 
tion of this is very simple. By virtue of chapter 912 of 
the 1941 Acts of the State of Maryland, subsection (1) was 
added to Article 81, Section 223. (Section 223 defines 
gross income and also provides for certain exclusions.) 
Subsection (1) added the following additional exclusion : 


“<(1) Amounts received by corporations or non- 
resident individuals from interest and dividends on 
intangible personal property to the extent that the 
same are included within the definition of investment 
income under this sub-title, except interest received 
in the conduct of business by foreign building and 
loan associations.”? (This provision is carried for- 
ward in the 1951 Flack’s Maryland Code, as Article 
81, Section 276(1).) 


Thus, the dividends were not reported because they were 
excluded from gross income. 


2. In Section I of its Argument, respondent presents 
this premise: The declaration of a dividend creates a debt 
relationship between the corporation and the stockholders, 
and the situs of a debt is the residence of the debtor. These 
contentions were made to the Board of Tax Appeals in 
the Community Finance Corporation case and rejected as 
‘not applicable to the question here presented, as a tax 
on property is distinct from a tax on the income there- 
from’? (Pet. Brief, pp. 48, 52). 


3. Respondent makes no attempt to construe the speci- 
fic provisions of Title 47, Section 1806 of the D.C. Code, 
which provides that the taxes therein imposed are ‘‘in 
lieu of all other taxes”’, but, instead, cites cases intending 
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to show that a corporation is distinct from its shareholders, 
an entirely irrelevant thesis.” 


Apparently, respondent purposely ‘‘misunderstood”’ 
petitioner’s argument in this connection. The District 
is trying to levy a direct tax twice upon the same receipts, 
and this Congress plainly wanted to avoid. 


4. The argument against the need for apportionment 
is set forth in respondent’s brief commencing at the bottom 
of page 13. Petitioner’s argument is based upon the 
premise that a dividend is taxable under the statute only 
when it is paid out of earnings, and that the earnings of 
the operating title companies arose in part from Virginia 
and Maryland. Respondent’s argument does not meet this 
issue in any respect. Department of Treasury of Indiana 
v. Wood Preserve Corporation, 313 U.S. 62, 85 L.Ed. 1188, 
cited by respondent, with a quoted excerpt (Resp. Brief, 
p- 16), dealt with a question of property taxation in inter- 
state and intrastate commerce, in which the Supreme Court 
held that the ties were sold and delivered in Indiana and 
were accordingly subject to the Indiana gross receipts tax. 
The real issue in that case was that the taxpayer contended 
that no transaction took place in Indiana because it simul- 
taneously sold the ties to the railroad company. There was 
no point as to whether the company was doing business 
in the State of Indiana. 


5. On pages 28 and 29 of its brief, respondent places 
considerable reliance upon the decision of this Court in 
Lever Brothers Company v. District of Columbia, 92 U.S. 
App. D.C. 147, 204 F. 2d 39. The question presented was 
whether sales of merchandise were taxable as income by 
the District of Columbia and that, in turn, under the 
statute, depended upon whether the company had an office 
or place of business in the District. Admittedly, the com- 


2 Incidentally, Kaufman v. Socicte Internationale Pour Participations In- 
dustrielies ct Commerciales S.A., 88 U.S. App. D.C. 296, 188 F. 2d 1017, was 
reversed by the Supreme Court in 343 U.S. 156, 96 L. Ed. 853. 
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pany had several solicitors in the District and the principal 
question was whether certain factors constituted agents 
or representatives of the company. This Court held that 
they did constitute such agents and that the extensive 
solicitation by salesmen amounted to commercial activity in 
the District, which was equivalent, under the statute, to 
engaging in a trade or business. Quite obviously that case 
furnishes no precedent for the case at bar, wherein only 
dividends are involved. However, that case and the earlier 
decision in Owens-Illinois Glass Company v. District of 
Columbia, 92 U.S. App. D.C. 15, 204 F.2d 29 (Resp. brief, 
p. 40), do point to the meaning of the phrase ‘‘commercial 
activity’’, which clearly refers to activities with respect to 
commercial incidents such as sales originating in the 
District but completed elsewhere. Under many cases 
decided by the Supreme Court, income from such sales 
would not ordinarily be taxable because title passed out- 
side of the District or because they were in interstate 
commerce. The District statute changes the test to ‘‘com- 


mercial activity’’ plus the presence of an agent or repre- 
sentative. Clearly, the holding in the Lever Brothers case 
has no relevancy or application to the one at bar. 


Cannot Successfully Assail the Finding of the Tax 
‘Court That Petitioner Was Not Doing Business or Engaged 

in Commercial Activity in the District of Columbia 
A careful study of respondent’s brief gives the distinct 
impression that the principal issue presented is the attempt 
to have this Court reverse the finding and conclusion of 
the Tax Court that petitioner was not engaged in business 
or commercial activity in the District of Columbia during 
the years in question, although no cross-appeal was taken. 
In the Summary of the Argument, only the slightest refer- 
ence is made to other issues. Nota single case is cited from 
any state of the United States upholding the taxing of 
dividends paid to a nonresident corporation in comparable 
circumstances, and the only known instances of attempted 
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taxation in this manner are the Wisconsin cases cited in 
petitioner’s main brief. It should take clear and specific 
language to reverse an administrative policy of twenty 
years’ standing to the contrary, especially where large 
and confiscatory taxes result from such reversal, and 
respondent clearly has not made such a showing. In these 
circumstances, it is not surprising that respondent required 
several extensions of time to prepare its brief and determine 
its position that the theory of taxability espoused by the 
Tax Court could not be sustained; indeed, the tax could 
be sustained, if at all, only upon the basis of a finding of 
fact that the petitioner was doing business in the District 
of Columbia during the period involved.* 


As pointed out in petitioner’s main brief, there is a vast 
difference between the events of this case prior to 1946, 
and those afterwards.* At this point, we shall refer only 
to those occurrences after 1945, since it is only after that 
time that we are concerned with the issue of commercial 
activity. 

The Tax Court made the following finding (J.A. 28): 


““8(a) From 1945 to the present time the affairs of 
the petitioner have been conducted by its officers, con- 
sisting of a president, vice-president, secretary, treas- 
urer, two assistant secretaries and two assistant 
treasurers, under the general direction of its Board 
of Directors. Such officers supervised the receipt of 
income represented solely by dividends on the stocks 
of the operating subsidiaries, the payment of nominal 
salaries, and other minor expenses and taxes, and the 
distribution thereof by way of dividends to the stock- 
holders of the petitioner. The petitioner and its direc- 


3 Respondent defaulted below in submitting a brief to the Tax Court, ac- 
cording to leave which was granted at the conclusion of the hearing, and the 
Tax Court went ahead and decided the case without the benefit of respond- 
ent’s positions being delineated. 

4 Respondent overstates the situation on page 38 of its brief. At no time 
has petitioner ‘‘maintained’’ ‘‘offices’’ in the District; and it had no bank 
account here, prior to September 1945. 
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tors and officers engaged in no other activities, except 
the holding of meetings at 1413 Eye Street, Northwest, 
Washington, D.C., the necessary and usual accounting 
for the income received and the payment of expenses, 
dividends and taxes.”’ 


And, in its opinion, the Tax Court stated (J.A. 48-49): 


“Jt will be seen, therefore, that the next question 
to be resolved is whether the petitioner either carried 
on any trade or business or received income from other 
sources within the District of Columbia (or both) 
during the taxable years 1947 to 1957, inclusive. 


“‘Section 4(h) of the Income and Franchise Tax Act 
defines ‘trade or business’ as ‘the engaging in or car- 
rying on of any trade, business, profession, vocation 
or calling or commercial activity in the District of 
Columbia.’ While the definition is extremely broad, 
the Court does not believe that the activities of the 
petitioner amounted to carrying on or engaging in any 
trade or business, as thus defined. It issued no title 
insurance policies or title certificates. It searched no 
titles. It settled no real estate transfers. All that 
the petitioner did was to exist as a corporation, hold 
the corporate stocks of the three operating subsidiary 
title companies, receive and distribute to its stock- 
holders income represented by the dividends on those 
stocks, pay nominal salaries to its officers and_hold 
meetings of its stockholders, directors and, perhaps, 
officers. None of those activities amounted to even a 
‘commercial activity’ or ‘any trade or business >, Zonne 
v. Minneapolis Syndicate, 220 US. 187, 55 L. Ed. 428, 
31 S, Ct. 361; McCoach v. Minehill, 228 U.S. 295, 57 L. 
Ed. 342, 33 S. Ct. 419; United States v. Emery, Bird, 
Thayer Real Estate Co., 237 U.S. 28, 59 L. Ed. 82, 35 
S. Ct. 499; Von Baumback v. Sargent Land Co., 242 
US. 503, 61 L. Ed. 460, 37 S. Ct. 201; Continental Bak- 
ing Co. v. Higgins, 130 F. 2d 164.’’§ 


The Joint Appendix in this case consists principally of 
the findings of fact and opinion of the Tax Court, with 


5 Most of these cases were relied upon by this Court in District of Columbia 
v. Pickford (1949), 86 U.S. App. D.C, 17, 19, 179 F. 24 271, 273. 
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limited portions of the transcript of testimony where 
tenders of evidence were made and rejected. From the 
point of view of petitioner, it was unnecessary to print 
the detailed testimony of the witnesses as to the relation 
of petitioner to the District of Columbia, because of the 
finding and conclusion of the Tax Court that petitioner 
was not engaged in business or in commercial activity 
therein. 


Suffice it to say, the negative character of the evidence 
presented by petitioner to the Tax Court was and is equally 
important in connection with the correctness of the holding 
that petitioner was not engaged in either a trade or busi- 
ness, or a commercial activity. The Tax Court mentioned 
some of these negatives in its opinion, as quoted above, but 
there are many others. For example, petitioner had no 
employees; it had no space allocated to it in the building 
oceupied by the operating title companies at 1413 I Street, 
N.W.; its name was not on the door of the building, nor 
elsewhere displayed throughout the building; it had no 
telephone, and was not listed in the telephone directory; 
it paid no rent for the use of space from time to time for 
limited purposes in the building occupied by its subsidi- 
aries; it did not buy or sell or otherwise trade in invest- 
ments; and: it owned no office furniture or equipment or 
other personal property. 


The Tax Court, after hearing and weighing all this testi- 
mony, made a finding and came to the conclusion that peti- 
tioner was not doing business or engaging in commercial 
activity in the District of Columbia. Title 47-2408 of the 
D.C. Code (1951) gives this Court authority to review deci- 
sions of the Tax Court to the same extent as decisions of 
the United States District Court for the District of Colum- 
bia in civil actions tried without a jury. Under Rule 52(a) 
of the Federal Rules of Civil Procedure, it is provided that: 


“Findings of fact shall not be set aside unless clearly 
erroneous, and due regard shall be given to the op- 
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portunity of the trial court to judge of the credibility of 
the witnesses.’’ 


Accordingly, even if the respondent were in a position 
by cross-appeal to attack the decision of the Tax Court 
in this respect, or assuming, arguendo, that in the present 
state of this litigation, such an attack may be made, it is 
clear beyond any peradventure that the Tax Court was 
fully justified to make the finding and reach the conclusion 
which it did; and even if the decision in this respect were 
debatable, which it is not, the ‘‘clearly erroneous’’ rule, as 
above outlined, would preserve the decision against attack. 


In order to place itself in a position to consider whether 
to reverse the finding of the Tax Court, this Court would 
be required, at the very least, it is submitted, to review in 
detail the testimony in support of the finding and not limit 
itself merely to review of the ultimate facts as found by 
the Tax Court. Weitknecht v. District of Columbia, 90 U.S. 
App. D.C. 291, 195 F. 2d 570. Wynne v. Boone, 88 US. 
App. D.C. 363, 191 F. 2d 220. Summerbell v. Elgin National 
Watch Co., 94 U.S. App. D.C. 220, 215 F. 2d 323 (1954). 
It is hardly necessary to add that a finding with respect 
to the doing of business or engaging in commercial activ- 
ity is a finding of fact and not a conclusion of law. Com- 
pare District of Columbia v. Murphy, 314 U.S. 441, 86 L. 
Ed. 329, with respect to the issue of domicile. See, also, 
Morley Construction Co. v. Maryland Casualty Co., 300 U.S. 
185, 191, 81 L. Ed. 593, 597. 


In support of its contentions, respondent has cited a 
number of cases. A short analysis of each of these cases 
is set forth in the Appendix to this brief; and it will be 
readily seen that none of these cases deals with a situation 
comparable to the one at bar. The closest case is that of 
Chestnut Securities Corporation v. Oklahoma Tax Com- 
mission, 125 F. 2d 571, 573, 574, 576. That is the only one 
of the cited cases dealing with income tax. However, the 
case is substantially different, both as to the facts and as 
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to the law. The company was ‘‘engaged in the business of 
acquiring and holding intangible securities for investment 
purposes’’. For the purposes of its business, it employed 
a bank in Pittsburgh and another in St. Louis, as well as 
brokers on the New York Stock Exchange. The Court of 
Appeals stated the question for decision in the following 
language (p. 574): 
“‘Under these facts, we are asked to say that this cor- 
poration transacts its business principally where the 
securities are purchased and sold, and not at the source 
of the power from which emanates all authority.’’ 


The record showed that all corporate action and decisions 
were taken in Oklahoma where the corporation, at one time, 
had owned a small office building and from which it had 
always conducted its affairs. There was no doubt that 
the corporation was engaged in business, the only question 
being whether its principal activities were in the State of 
Oklahoma. The statute under which the tax was levied 
also had a provision unlike the one now under considera- 
tion. The Court in the Chestnut Securities case, pointed 
out that ‘‘taxable residence as defined by Section 5(b) is 
not a condition imposed for the privilege of doing business 
within the State’’. 


In the case at bar, the taxpayer was not engaged in busi- 
ness or in commercial activity in the District of Columbia 
or elsewhere. The facts show that it simply held the stock 
of the three operating title companies and when dividends 
were received, it distributed them to its own stockholders. 
Since it was and is a personal holding company under the 
federal income tax laws, it was of necessity compelled to 
make such distribution. It served as a mere conduit of such 
funds. The taxpayer was not involved in buying or selling 
securities or any comparable commercial activity in the 
District of Columbia or elsewhere. Its existence was 
passive and not active. 


In contrast with the statute in the above cited Oklahoma 
case, the 1947 Act (Title 47, Section 1580, D.C. Code) states 
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portunity of the trial court to judge of the credibility of 
the witnesses.’’ 


Accordingly, even if the respondent were in a position 
by cross-appeal to attack the decision of the Tax Court 
in this respect, or assuming, arguendo, that in the present 
state of this litigation, such an attack may be made, it is 
clear beyond any peradventure that the Tax Court was 
fully justified to make the finding and reach the conclusion 
which it did; and even if the decision in this respect were 
debatable, which it is not, the ‘‘clearly erroneous’? rule, as 
above outlined, would preserve the decision against attack. 


In order to place itself in a position to consider whether 
to reverse the finding of the Tax Court, this Court would 
be required, at the very least, it is submitted, to review in 
detail the testimony in support of the finding and not limit 
itself merely to review of the ultimate facts as found by 
the Tax Court. Weitknecht v. District of Columbia, 90 U.S. 
App. D.C. 291, 195 F. 2d 570. Wynne v. Boone, 88 US. 
App. D.C. 363, 191 F. 24 220. Summerbell v. Elgin National 
Watch Co., 94 U.S. App. D.C. 220, 215 F. 2d 323 (1954). 
It is hardly necessary to add that a finding with respect 
to the doing of business or engaging in commercial activ- 
ity is a finding of fact and not a conclusion of law. Com- 
pare District of Columbia v. Murphy, 314 U.S. 441, 86 L. 
Ed, 329, with respect to the issue of domicile. See, also, 
Morley Construction Co. v. Maryland Casualty Co., 300 U.S. 
185, 191, 81 L. Ed. 593, 597. 


In support of its contentions, respondent has cited a 
number of cases. A short analysis of each of these cases 
is set forth in the Appendix to this brief; and it will be 
readily seen that none of these cases deals with a situation 
comparable to the one at bar. The closest case is that of 
Chestnut Securities Corporation v. Oklahoma Tax Com- 
mission, 125 F. 2d 571, 573, 574, 576. That is the only one 
of the cited cases dealing with income tax. However, the 
case is substantially different, both as to the facts and as 
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to the law. The company was “‘engaged in the business of 
acquiring and holding intangible securities for investment 
purposes’’. For the purposes of its business, it employed 
a bank in Pittsburgh and another in St. Louis, as well as 
brokers on the New York Stock Exchange. The Court of 
Appeals stated the question for decision in the following 
language (p. 574): 


‘Under these facts, we are asked to say that this cor- 
poration transacts its business principally where the 
securities are purchased and sold, and not at the source 
of the power from which emanates all authority.”’ 


The record showed that all corporate action and decisions 
were taken in Oklahoma where the corporation, at one time, 
had owned a small office building and from which it had 
always conducted its affairs. There was no doubt that 
the corporation was engaged in business, the only question 
being whether its principal activities were in the State of 
Oklahoma, The statute under which the tax was levied 
also had a provision unlike the one now under considera- 
tion. The Court in the Chestnut Securities case, pointed 
out that ‘‘taxable residence as defined by Section 5(b) is 
not a condition imposed for the privilege of doing business 
within the State”’. 


In the case at bar, the taxpayer was not engaged in busi- 
ness or in commercial activity in the District of Columbia 
or elsewhere. The facts show that it simply held the stock 
of the three operating title companies and when dividends 
were received, it distributed them to its own stockholders. 
Since it was and is a personal holding company under the 
federal income tax laws, it was of necessity compelled to 
make such distribution. It served as a mere conduit of such 
funds. The taxpayer was not involved in buying or selling 
securities or any comparable commercial activity in the 
District of Columbia or elsewhere. Its existence was 
passive and not active. 


In contrast with the statute in the above cited Oklahoma 
case, the 1947 Act (Title 47, Section 1580, D.C. Code) states 
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the purpose of the statute and intent of the legislature in 
clear and unambiguous language to be ‘‘a franchise tax 
upon every corporation and unincorporated business for 
the privilege of carrying on or engaging in any trade or 
business within the District and of receiving such other 
income as is derived from sources within the District’’. 
(italics supplied) The tax applies only if the taxpayer is 
so engaged in business. This statute is clearly not as broad 
as the federal income tax law which imposes an income tax 
on every corporation, whether or not engaged in business. 


It is also urged that the statute under consideration is 
broader than most which require the doing of business, 
because it includes ‘‘commercial activity’’. Obviously, even 
the latter term is delimited by the adjective ‘‘commercial’’ 
which connotes something of an exchange or mercantile 
nature, particularly related to transactions concerning the 
sale of personal property. Immunity under the Commerce 
Clause was available in many cases where a contract of 
sale was approved outside of the jurisdiction and. title 
passed outside of the jurisdiction. Such a transaction, 
being in interstate commerce, would not furnish the basis 
for a claim of doing business within the State. The term 
‘‘commercial activity’? was apparently devised to cover 
those activities of the companies’ representatives prior to 
and after sale. The term has been used and applied almost 
entirely, as in the Owens-Illinois Glass Company case, 
supra, to the activities of solicitors and factory represen- 
tatives even though not directly connected with specific 
transactions. Petitioner has not engaged in commercial 
activity in any sense of the word because it has not engaged 
in any commercial incidents or transactions. Without such 
transactions there cannot be commercial activity. 


As a last resort, respondent argues that the effect of 
petitioner’s claim would be to create a new category of 
exempt corporations. This argument is clearly fallacious. 
The tax is imposed only on those corporations which enjoy 
the privilege of doing business in the District of Columbia, 
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and if petitioner has not engaged in business in the District 
of Columbia, by the very terms of the statute it is not sub- 
ject to the tax. 


For the foregoing reasons, the finding and conclusion 
of the Tax Court that petitioner was not engaged in busi- 
ness or in commercial activity in the District of Columbia, 
should be approved and affirmed. 


Respectfully submitted, 


Joun J. Witson 
Purr §, Peyser 
Tuomas 8. Jackson 
Attorneys for Petitioner 
815 - 15th Street, N. W. 
Washington 5, D. C. 
November 14, 1959 
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APPENDIX 


International Milling Co. v. Columbia Transportation Co., 
292 U. S. 511, 515, 78 L. ed. 1396, 1399. 


The sole question was whether Minnesota, where prop- 
erty had been attached, was a suitable forum in a damage 
suit against an interstate water carrier. 


Washington National Building & Loan Association v. Pifer, 
31 App. D. C. 434. 


The Court held that the usury laws of the District of 
Columbia applied to a loan made by defendant association 
doing business in the District, although the borrower was 
a resident of West Virginia. The Court held the law of 
the forum should be applied and not that of the residence 
of the debtor or the situs of the mortgaged real estate. 
This ease seems to be contrary to Respondent’s contentions 
as to the importance of the residence of the borrower as 
the situs of the debt. 


First Bank Stock Corp. v. Minnesota, 301 U. S. 234, 81 
L. ed. 1061. 


The Supreme Court upheld the right of Minnesota to 
impose an intangible property tax on certificates of stock 
of Montana and North Dakota banks, which were physically 
in the possession of the taxpayer in Minnesota and which 
were also taxed in those jurisdictions. 


Wheeling Steel Corp. v. Fox, 298 U.S. 193, 80 L. ed. 1143. 


The Court held that an ad valorem property tax could be 
imposed on intangible property allocable to the business 
transacted in the State of West Virginia. 
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Edwards v. Chile Copper Company, 270 U. S. 452, 70 L. 
ed. 678. 


By reason of limitations in the laws of Chile, plaintiff 
corporation was organized to facilitate the financing of a 
Chilean mining company, which it did through the con- 
trol of the latter’s stock and the issuance of bonds. The 
proceeds of the bonds were then advanced to the Chile 
Exploration Company. The Supreme Court held that for 
the purposes of the capital stock tax, the activities ‘‘must 
be judged as a whole”’, and that ‘‘the plaintiff was a good 
deal more than a mere conduit for the Chile Exploration 
Company.”’ In Petitioner’s original brief an excerpt from 
the footnote in 70 L. ed. 678 is quoted to the effect that the 
question whether a corporation is doing business depends 
in large measure whether its ownership of the corporate 
assets can be described as being aggressive rather than 
passive. 


International Salt Co. v. Phillips, 9 F. 2d 389. 


Plaintiff was engaged in considerable activities in the 
financing of its subsidiaries through the issuance of bonds, 
the purchase of bonds of its subsidiaries, the indorsement 
of at least one note and various other financial transactions 
with its subsidiaries. The Supreme Court reversed per 
curiam the decision of the Circuit Court of Appeals for 
the Third Circuit that the capital stock tax was not ap- 
plicable because the corporation was not engaged in 
business. 


Lamar Hotel Corporation v. Fly, 134 F. 2d 225. 


The capital stock tax was held to be applicable to a cor- 
poration which assumed a management contract to operate 
a hotel, although the actual operations were through a sub- 
sidiary which it financed. 


All three of the above cases dealing with the application 
of the capital stock tax were considered and reviewed in the 
ease of Goodyear Inv. Corporation v. Campbell, 139 F. 
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2d 188, cited on page eleven of Appellant’s original brief. 
In reversing the decision of the District Court and in hold- 
ing that an investment corporation which was organized 
to hold the stock of subsidiaries of the Goodyear Tire & 
Rubber Company, as well as to act as trustee of its pension 
trust and to hold the legal title to a Florida service station, 
was not engaged in business, the Circuit Court of Appeals 
for the Sixth Circuit expressed its view as follows: 


“The District Court rested decision inter alia upon 
assumption that the fulfilment by a corporation of its 
corporate purposes and functions constitutes carrying 
on business, and the appellee urges that a corporation 
is doing business if formed for a business purpose. 
This view is not supported by the language of the 
statute nor by the regulations, and has little support 
generally in the cases.” 


A somewhat similar review of the cases was set forth 
in 1426 Woodward Ave. Corp. v. United States, 69 F. Supp. 
270, with the same result. 


Hazen v. National Rifle Assn. of America, Inc., 69 App. 
D. C. 339, 101 F. 2d 432. 


The question was whether this non-stock corporation was 
exempt from paying personal property tax because the 
property was used solely for educational purposes. 


Chestnut Securities Co. v. Oklahoma Tax Commission, 125 
F. 2d 571. 


The corporation was primarily “engaged in the business 
of acquiring and holding intangible securities for invest- 
ment purposes”. The principal argument in the case was 
that the securities themselves were outside of the State of 
Oklahoma. Nevertheless, the Court found that the prin- 
cipal activities of the Corporation were in Oklahoma and 
that it was subject to a tax on the income from these in- 
tangible securities. 
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DISTRICT OF COLUMBIA TAX COURT 
Docket No. 1642 
Docker 


————————— 
Date Proceedings Memorandum 


ih 
1958 Income and Franchise 
Tax $18,345.26 


Oct. 6 Petition filed, Corporation Counsel, Finance 
Officer & Attorney for Petitioner served. 


Oct. 30 Hearing set for Dec. 3. Corporation Counsel, 
Finance Officer and Petitioner served by mail. 


. * . ° * . . * * * 
Dec. 4 Second Hearing. 

1959 

Jan. 15 Brief for Petitioners—Certificate of service. 


Mar. 3 Respondent’s motion for extension of time to 
file brief—Denied—Certificate of service. 


Mar. 17 Findings of Fact, Opinion and Decision—Cer- 
tificate of Service. 


Apr. 9 Petition for Review filed by Petitioner—Copy 
served Corporation Counsel. 


Apr. 24 Designation of Record—Certificate of service. 
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Filed Oct. 6, 1958 


DISTRICT OF COLUMBIA TAX COURT 
Docket No. 1642 


ConsotipaTeD Trrte Corporation, a Maryland 
Corporation, Petitioner, 


v. 
Districr or Conumsia, Respondent. 
Petition 


The above-named Petitioner hereby appeals from an 
assessment of taxes against it and avers as follows: 


1. Petitioner, Consolidated Title Corporation, is a cor- 
poration organized under the laws of the State of Mary- 
land with principal office at 8616 Georgia Avenue, Silver 
Spring, Maryland. 


2. The taxes in controversy are income taxes claimed to 


be due for the year 1939 in the total amount of $5,610.60 
tax and 25% penalty and $12,287.21 interest, plus $447.45. 


3. The notice of assessment was dated July 9, 1958, as 
will appear from the copy thereof attached hereto as Ex- 
hibit A. The taxes were paid by Petitioner under protest 
on October 6, 1958. The entire amount of tax, penalty and 
interest is in controversy. 


4. In assessing the tax, respondent committed the fol- 
lowing errors, among others: 


A. Petitioner was not engaged in business in the Dis- 
trict of Columbia, or elsewhere during the year incontro- 
versy, and was not subject to the asserted tax. 


B. Prior to 1946, Petitioner did not function as a cor- 
poration, being a mere instrumentality for the liquivation 
of claims of creditors in a section 77-B proceeding, under 
the Bankruptcy Act, in the District Court in Baltimore. 
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C. Prior to 1946, the dividends in controversy were paid 
to the Mercantile Trust Company of Baltimore and were 
not received by Petitioner. 


D. Beginning in 1946, Petitioner was a mere holding 
company and its activities in the District of Columbia did 
not amount to the doing of business therein. 


BE. The dividends were paid by title companies operating 
in the District of Columbia, Virginia and Maryland and 
were not subject to tax under the applicable statute. 


F. Respondent has arbitrarily assumed that the amount 
of dividends was identical in each year, although infor- 
mation was furnished to it showing to the contrary. 


G. The failure to file returns was due to reasonable 
cause and the 25% penalty was improperly added to the 
tax and made subject to interest. 


H. The interest charge was improperly computed at one 
percent per month, in taxable years prior to 1947. 


5. Petitioner relies upon the following facts, among 
others: 


A. Petitioner was organized in 1934 to carry out the 
decree of the Court in Bankruptcy No. 7780 in the District 
Court of Maryland, in the matter of the Washington Con- 
solidated Title Company, Debtor. The assets of the bank- 
rupt consisted almost entirely of shares of stock in three 
Washington title insurance companies. Under the reor- 
ganization plan approved by the Court, the assets were 
held by the Merchantile Trust Company of Baltimore 
under a trust indenture dated December 1, 1934. The cor- 
porate form was used merely to provide a nominal debtor 
under the trust instrument. The entire distribution of 
the dividends and other moneys received was under the 
control of a Committee of creditors. Until the bondholders 
were paid off in 1945, the corporation did not function as 
such. Such activities as took place were centered around 
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the trust company in Baltimore which had physical con- 
trol over all of the assets and property. 


B. With the termination of the interest of the bondhold- 
ers, the activities in relation to the Mercantile Trust Com- 
pany in Baltimore ceased and certain nominal activities, 
such as the opening of a bank account, occurred in the Dis- 
trict of Columbia. Petitioner did not at any time function 
as a business entity but served merely as a conduit of 
funds to the preferred and other stockholders. Petitioner 
has not conducted and does not conduct any business in 
the District of Columbia. Its principal office as a Mary- 
land corporation, is in Silver Spring, Maryland. 


C. It is the general intent and effect of the 1939 and 
1947 Income Tax Acts to exempt from taxation dividends 
received from corporations that have paid a tax to the 
District of Columbia. Furthermore, Petitioner is a Mary- 
land corporation, not doing business in the District of 
Columbia, and it has not been the practice or administra- 
tive construction of the assessing authority in the District 
of Columbia to claim that non-resident corporations are 
taxable by reason of receipt of such dividends. There is 
nothing in the statute or regulations that would lead Peti- 
tioner to the belief that it was taxable in the circumstances 
related, and it had reasonable cause to believe that it was 
not subject to the tax; therefore, the 25% penalty should 
not have been imposed. Interest at the rate of one per 
cent per month is in the nature of an additional penalty, 
which should not be imposed beyond the effective date of 
the 1947 Act. 


D. Subsequent to the assessment of said taxes, Peti- 
tioner furnished the Assessor with information which 
clearly showed that the amount of said assessment is er- 
roneous but the assessment was not revised or withdrawn. 


6. Wuererore, the premises considered, Petitioner re- 
spectfully prays that the assessments be set aside and that 
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the amount paid by Petitioner be refunded, with interest 
from the date of payment, and that Petitioner be granted 
such further relief as the circumstances may require. 


ConsoLipatep TrttE CoRPoRATION 
By (Signed) Doxatp F. Roserts 


(Signed) Joan J. Witson 
John J. Wilson 


(Signed) Pum S. Perszr 
Philip S. Peyser 


(Signed) Tuomas S. Jackson 
Thomas S. Jackson 


Attorneys for Petitioner 

c/o Warrerorp, Harr, Carmopy aND WILson 
815 15th Street, N. W. 
Washington 5, D. C. 


VERIFICATION 


District or COLUMBIA, 88: 


Donald F. Roberts, being duly sworn, deposed and says 
that he is the President of Petitioner, a Maryland corpora- 
tion; that he is duly authorized to verify the foregoing 
Petition; that he has read the foregoing Petition and is 
familiar with the statements contained therein, and that 
he verily believes that said statements are true. 


(Signed) Doxatp F. Roserts 


Subscribed and sworn to before me this 2nd day of 
October, 1958. 


(Signed) Vera McG. Suapson 
Notary Public, D. C. 
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GOVERNMENT OF THE DISTRICT OF Col UMKIA 
FINANCE OFFICE 


L1 INCOME AND FRANCHISE TAX 
fiscal Yr, Ending] 


Consolidated Title Corporation 
13 Eye St. N. H. 
city 


Pite #1500b 


ny 

check payable to D. C. TREASURER. fend check or 
money order to FINANCE OFFICE, REVENUE DIVISION; 
Municipal Center, Washington 1, D. C. 


‘Your cancelled check ts your receipt 


[Noration: The above petition is typical of those filed in 
Nos. 1642 through 1649 under the 1939 Act.] 


[Filed Oct. 6, 1958] 
Docket No. 1650 
Petition 


The above-named Petitioner hereby appeals from an 
assessment of taxes against it and avers as follows: 


1. Petitioner, Consolidated Title Corporation, is a corpo- 
ration organized under the laws of the State of Maryland 
with principal office at 8616 Georgia Avenue, Silver Spring, 
Maryland. 


2. The taxes in controversy are income and franchise 
taxes claimed to be due for the year 1947 in the total 
amount of $5,610.60 tax and 25% penalty and $3,450.52 
interest, plus $135.92. 


3. The notice of assessment was dated July 9, 1958, as 
will appear from the copy thereof attached hereto as 
Exhibit A. The taxes were paid by Petitioner under 
protest on October 6, 1958. The entire amount of tax, 
penalty and interest is in controversy. 
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the amount paid by Petitioner be refunded, with interest 
from the date of payment, and that Petitioner be granted 
such further relief as the circumstances may require. 


Conso~iparep Trrte CoRPoRATION 
By (Signed) Donaup F. Rozgets 


(Signed) Jonn J. Witson 
John J. Wilson 


(Signed) Pumr S. PrysER 
Philip S. Peyser 


(Signed) Tuomas S. Jackson 
Thomas S. Jackson 


Attorneys for Petitioner 
c/o WurrerorpD, Hart, Carmopy AND WILSON 

815 15th Street, N. W. 

Washington 5, D. C. 

VERIFICATION 
District oF COLUMBIA, 88: 

Donald F. Roberts, being duly sworn, deposed and says 
that he is the President of Petitioner, a Maryland corpora- 
tion; that he is duly authorized to verify the foregoing 
Petition; that he has read the foregoing Petition and is 


familiar with the statements contained therein, and that 
he verily believes that said statements are true. 


(Signed) Doxatp F. Roserrs 


Subscribed and sworn to before me this 2nd day of 
October, 1958. 


(Signed) Vera McG. Snurson 
Notary Public, D. C. 


7 


SSeapeor] GOVERNMENT OF THE DISTRICT OF (0) ( MHIA 
FINANCE OFFICE 


INCOME AND FRANCHISE TAX 
[Date of Asssssment | Tax Year [Fiscal Yr. Knding| 
Pere fe |_| 
x 
net | | 5 


[Noration: The above petition is typical of those filed in 
Nos. 1642 through 1649 under the 1939 Act.] 


[Filed Oct. 6, 1958] 
Docket No. 1650 
Petition 


The above-named Petitioner hereby appeals from an 
assessment of taxes against it and avers as follows: 


1. Petitioner, Consolidated Title Corporation, is a corpo- 
ration organized under the laws of the State of Maryland 
with principal office at 8616 Georgia Avenue, Silver Spring, 
Maryland. 


2. The taxes in controversy are income and franchise 
taxes claimed to be due for the year 1947 in the total 
amount of $5,610.60 tax and 25% penalty and $3,450.52 
interest, plus $135.92. 


3. The notice of assessment was dated July 9, 1958, as 
will appear from the copy thereof attached hereto as 
Exhibit A. The taxes were paid by Petitioner under 
protest on October 6, 1958. The entire amount of tax, 
penalty and interest is in controversy. 
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4. In assessing the tax, respondent committed the follow- 
ing errors, among others: 


A. Petitioner was not engaged in business in the District 
of Columbia, or elsewhere during the year in controversy, 
and was not subject to the asserted tax. 


B. Prior to 1946, Petitioner did not function as a corpo- 
ration, being a mere instrumentality for the liquidation 
of claims of creditors in a section 77-B proceeding, under 
the Bankruptcy Act, in the District Court in Baltimore. 


C. Prior to 1946, the dividends in controversy were paid 
to the Mercantile Trust Company of Baltimore and were 
not received by Petitioner. 


D. Beginning in 1946, Petitioner was a mere holding 
company and its activities in the District of Columbia did 
not amount to the doing of business therein. 


B. The dividends were paid by title companies operating 
in the District of Columbia, Virginia and Maryland and 
were not subject to tax under the applicable statute. 


F. Respondent has arbitrarily assumed that the amount 
of dividends was identical in each year, although informa- 
tion was furnished to it showing to the contrary. 


G. The failure to file returns was due to reasonable 
cause and the 25% penalty was improperly added to the 
tax, and made subject to interest. 


H. The interest charge was improperly computed at one 
per cent per month, in taxable years prior to 1947. 


5. Petitioner relies upon the following facts, among 
others: 


A. Petitioner was organized in 1934 to carry out the 
decree of the Court in Bankruptcy No. 7780 in the District 
Court of Maryland, in the matter of the Washington Con- 
solidated Title Company, Debtor. The assets of the bank- 
rupt consisted almost entirely of shares of stock in three 
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Washington title insurance companies. Under the re- 
organization plan approved by the Court, the assets were 
held by the Mercantile Trust Company of Baltimore under 
a trust indenture dated December 1, 1934. The corporate 
form was used merely to provide a nominal debtor under 
the trust instrument. The entire distribution of the divi- 
dends and other moneys received was under the control 
of a Committee of creditors. Until the bondholders were 
paid off in 1945, the corporation did not function as such. 
Such activities as took place were centered around the 
trust company in Baltimore which had physical control 
over all of the assets and property. 


B. With the termination of the interest of the bond- 
holders, the activities in relation to the Mercantile Trust 
Company in Baltimore ceased and certain nominal activi- 
ties, such as the opening of a bank account, occurred in 
the District of Columbia. Petitioner did not at any time 
function as a business entity but served merely as a con- 
duit of funds to the preferred and other stockholders. 
Petitioner has not conducted and does not conduct any 
business in the District of Columbia. Its principal office- 
as a Maryland corporation, is in Silver Spring, Maryland. 


C. It is the general intent and effect of the 1939 and 1947 
Income Tax Acts to exempt from taxation dividends re- 
ceived from corporations that have paid a tax to the 
District of Columbia. Furthermore, Petitioner is a Mary- 
land corporation, not doing business in the District of 
Columbia, and it has not been the practice or administra- 
tive construction of the assessing authority in the District 
of Columbia to claim that non-resident corporations are 
taxable by reason of receipt of such dividends. There is 
nothing in the statute or regulations that would lead 
Petitioner to the belief that it was taxable in the circum- 
stances related, and it had reasonable cause to believe 
that it was not subject to the tax; therefore, the 25% 
penalty should not have been imposed. Interest at the 
rate of one per cent per month is in the nature of an 
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additional penalty, which should not be imposed beyond 
the effective date of the 1947 Act. 


D. Subsequent to the assessment of said taxes, Petitioner 
furnished the Assessor with information which clearly 
showed that the amount of said assessment is erroneous 
but the assessment was not revised or withdrawn. 


6. Wuezerore, the permises considered, Petitioner re- 
spectfully prays that the assessments be set aside and 
that the amount paid by Petitioner be refunded, with 
interest from the date of payment, and that Petitioner 
be granted such further relief as the circumstances may 
require. 

ConsonmpateD TrrteE CoRPoRATION 
By (Signed) Donatp F. Roserrs 


(Signed) Jony J. Wuson 
John J. Wilson 


(Signed) Pum S. Prysze 


Philip S. Peyser 


(Signed) Pamir S. Peyser 
Thomas S. Jackson 


Attorneys for Petitioner 


c/o Wurrerorp, Hart, CakMopY AND Wuason 
815 15th Street, N. W. 
Washington 5, D. C. 


VERIFICATION 
District or CoLUMBIA, 8S: 


Signed Donarp F. Rozzets, being duly sworn, deposed 
and says that he is the President of Petitioner, a Maryland 
corporation; that he is duly authorized to verify the fore- 
going Petition; that he has read the foregoing Petition 
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and is familiar with the statements contained therein, and 
that he verily believes that said statements are true. 
(Signed) Donatp F. Rosgrts 
Subscribed and sworn to before me this 2nd day of 
October, 1958. 


(Signed) Vera McG. Suarson (szat) 
Notary Public, D. C. 


7-) GOVERNMENT OF THE DISTRICT OF COLUMBIA 
FINANCE OFFICE 


= 
[at Corporation |X 
[3 _Watecornorated Dustness | _ | 


[Noration: The above petition is typical of those filed in 
Nos. 1650 through 1660 under the 1947 Act.] 


Filed March 17, 1959 
Docket Nos. 1642 to 1660 inclusive 
Findings of Fact and Opinion 
These cases have been consolidated for hearing and dis- 
position. 
The assessing authority of the Disctrict of Columbia 


assessed the petitioner income taxes for the calendar years 
1939 to 1946, inclusive, under the District of Columbia Rev- 
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enue Act of 1939, and franchise taxes for the calendar years 
1947 to 1957, inclusive, under the District of Columbia In- 
come and Franchise Tax Act of 1947.2 In addition, there 
was assessed a penalty of 25 per centum of the taxes for 
failure to file returns, and interest for failure to pay the 
taxes when due. The complaints of the petitioner are sev- 
eral, namely, (a) there was no tax liability, (b) the imposi- 
tion of the 25 per centum penalty was unjustified, even if 
tax liability existed, and (¢) the interest was excessive. The 
respondent, on the other hand, contends that all the assess- 
ments,—taxes, penalties and interest, were legal and valid. 


FINDINGS OF FACT 
1(a) The petitioner is a Maryland corporation. 


(b) The petitioner during the taxable years had an office 
at 1413 Eye Street, Northwest, Washington, D. C., at which 
were kept the books and records of the petitioner and its 
corporate minute book, where were held all meetings of its 
directors and officers, and to which were referred all persons 
having business or other matters with the petitioner. No 
particular space in those premises was assigned or used by 
the petitioner. There were no employees of the petitioner 
other than officers. Several officers of the petitioner had 
offices as officers of the subsidiaries of the petitioner, in 
those premises. The President of the petitioner was an offi- 
cer of the Acacia Mutual Life Insurance Company, which 
was one of the holders of the petitioner’s bonds. He used 
his office in the Insurance Company’s building, but no par- 
ticular space, to carry out some of his duties as President 
of the Petitioner, but most of the time went to 1413 Eye 
Street, Northwest, to confer with other officers of the peti- 
tioner and to carry out some of his duties as President. 


153 Stat. 1087, Sec. 2(b), Section 47-1502(b), D. C. Code, 1940 Edition. 


261 Stat. 331, as amended 62 Stat. 206; Chapter 15, D. C. Code, 1951 
Edition. 
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(c) Since the latter part of 1956 the petitioner has had 
an office at 8616 Georgia Avenue, Silver Spring, Maryland. 
In those premises was the branch office of the operating 
subsidiaries, and no space was assigned to the petitioner. 
No officer or employee of the petitioner was in that office. 
None of its books or records were kept there. No meetings 
of its directors or officers were held there. If any person 
inquired at that office concerning business or any matter 
concerning the petitioner, he was told to inquire or take the 
matter up with on officer of the petitioner at 1413 Eye 
Street, Northwest, Washington,; D. C. 


(d) Since its incorporation the petitioner has had a stat- 
utory corporate office in Baltimore, Maryland, for the pur- 
pose of complying with the corporation law of Maryland; 
and has had a statutory agent, who is a resident of Mary- 
land and an officer of the operating subsidiaries with his 
office at 1413 Eye Street, Northwest, Washington, D. C. 


2(a) In the year 1933 and for sometime prior thereto a 


corporation known as the Washington Consolidated Title 
Company, a Maryland corporation, hereinafter called ‘‘the 
old company’’, was the owner of all the capital stock of 
Lawyers Title Insurance Company, 85 per centum of the 
capital stock of District Title Insurance Company and 76 
per centum of the stock of Washington Title Insurance 
Company. 


(b) All of the above-mentioned title insurance companies 
were District of Columbia corporations with their joint 
principal office at 1413 Eye Street, Northwest, Washington, 
D.C. They were jointly engaged in the business of issuing 
land title insurance, land title certificates, settlement of 
transfers of land and the kindred business usually conducted 
by title companies. The land involved in that business was 
located in the District of Columbia, Maryland and Virginia. 
The title companies had branch offices in those two 
states. Just what part of the title business was con- 
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ducted therein does not appear from the record. The 
three title companies will hereinafter be called ‘‘the 
operating subsidiaries’’. 


(c) The only assets of the old company were the 
capital stocks of the operating subsidiaries and a bank 
account of about $1,000. Its only income was the divi- 
dends from the operating subsidiaries stocks. The stocks 
were worth approximately $1,250,000, most, if not all 
of which were pledged to secure the hereinafter mentioned 
bonded indebtedness. 


3(a) In 1934 the old company had issued, outstanding and 
in default $712,000 of corporate bonds held by several finan- 
cial institutions and individuals in the District of Columbia 
and elsewhere. The bondholders organized a bondholders 
committee to protect their interests and to take such steps 
as might be advisable in the matter. In addition the old 
company owed approximately $400,000. 


(b) On May 22, 1934, the old company was adjudicated a 
bankrupt by the District Court of the United States for the 
District. of Maryland, hereinafter called ‘‘the District 
Court’’. 


(ec) On June 22, 1934, the bondholders committee filed a 
petition in the District Court for the purpose of effecting 
a reorganization of the old company under Section 77 of 
Chapter VIII of the Bankruptey Act, as amended, and of 
proposing a plan for its reorganization. 

(ad) The District Court by decree dated October 3, 1934, 
approved and confirmed a plan of reorganization submitted 
by the bondholders committee. The plan, as adopted and 
confirmed, was the following: 


“JT. New Compaxy. A new Corporation will be Ls 
ai 


ized under the laws of the State of Maryland. id 
Corporation will have the requisite charter powers to 
perform the functions hereinafter mentioned, and_will 
have an authorized capital stock consisting of 7,090 
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shares of 5% Cumulative Preferred Stock of a par val- 
ue of $50.00 per share, 100 shares of Class A Com- 
mon Stock of a par value of $1.00 per share, and 
60,000 shares of Class B Common Stock of a par 
value of $1.00 per share. The voting rights and 
other incidents of such stock and the manner of its 
issuance are hereinafter set forth. 


“TJ. Trawsrer or Assets. All the assets of The 
Washington Consolidated Title Company, including all 
pledged and mortgaged property, but excluding such 
amount of cash as may be necessary to pay the costs 
and necessary expenses incident to this proceeding, as 
hereinafter set forth, will be transferred to the new 
Corporation organized as above described. 


“TTI. Issue or New Conzatersn Trust Bonps. The 
Corporation will issue Collateral Trust bonds, bearin 
interest at 6% per annum from December lst, 1932, and 
maturing December ist, 1951, to the holders of The 
Washington Consolidated Title Company 25 year 6% 
Collateral Trust Gold Bonds, in exchange par for par 
for their holdings of said bonds. The new bonds will be 
secured by an Indenture of Trust to be executed by the 
New Corporation, under which will be pledged all 
shares of stock of The District Title Insurance Com- 
pany, The Washington Title Insurance Company, and 
The Lawyers Title Insurance Company now owned by 
the Debtor, including the shares pledged as security 
for its bonds and for its obligation to Maryland Title 
Securities Corporation, as shown by the schedule of 
of its assets and liabilities filed in this proceeding. 
Said Indenture shall provide that all dividends on 
the stock pledged as security for the bonds shall 
be paid to the Trustee, and after the deduction of 
taxes and the Trustee’s commissions and disburse- 
ments, shall be applied by the Trustee on each 
semi-annual interest date as follows: 


“1.75% thereof, but not more than the amount 
necessary to pay semi-annual interest at the 
rate of 6% per annum and any unpaid accumu- 
lations thereof from December Ist, 1932, shall be 
applied to the payment of interest, but so long as 
all of the Company’s income is applied by the 
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Trustee to the payment of interest or the retire- 
ment of bonds, a deficiency in any semi-annual in- 
terest payment shall not constitute a default; and 
no bondholder shall be entitled to institute suit to 
recover such deficiency. Interest shall only be dis- 
tributable in multiples of 1% and income available 
for interest remaining after distribution in mul- 
tiples of 1% shall be held by the Trustee for 
subsequent distribution. Interest shall accumnu- 
late at the rate of 6% per annum from Decem- 
ber 1st, 1932, and deficiencies shall be paid in 
multiples of 1%, without payment of additional 
interest on such deficiencies. 


‘62.25% thereof shall be set aside for the retire- 
ment of bonds by purchase at the best price 
obtainable or by redemption by lot at par with 
accrued and accumulated interest, but without 
interest on accumulated interest. 


“‘3. The balance, if any, to the Company. 


“TV. Orner Provisions or THE INDENTURE SECUR- 
ING THE Bonps. The new Indenture shall contain 
a provision that the bonds shall be registered and 
interest shall be payable on March 1st and Sep- 
tember Ist of each year. Said bonds and the In- 
denture shall not contain any covenant by the Corpora- 
tion to pay the income tax on the interest payments 
made on said bonds, or to refund any property or other 
tax on said bonds. Said new Indenture shall also au- 
thorize a consolidation (by merger or otherwise) of 
the three Subsidiary Companies, whose stock is pledged 
as collateral thereunder, and the exchange of their re- 
spective shares for shares of the successor or re- 
maining company, but no shares of the successor 
or remaining company shall be issued except in 
exchange for shares of the Subsidiary Companies 
which are now outstanding. 


**V. Votinc or Srock or Svussrprary ComPaNIES 
Piepcep as Securrry ror Bonps. The shares of stock 
of subsidiary corporations pledged as security for the 
bonds to be issued by the new corporation shall be 
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registered in the name of the Trustee with which 
such shares are pledged or its nominee, and the 
right to vote such stock shall be vested in the 
Trustee. The Trustee shall vote such stock in ac- 
cordance with the directions of the Board of Directors 
of the new Corporation, as evidenced by a certified 
copy of a Resolution to be furnished the Trustee prior 
to any meeting of the stockholders of the Subsidiaries. 


‘‘VI. Issues or Stock or THE NEW CorRPoORATION. 


‘6A. Preferred Stock. The new Corporation shall 
issue 7,090 shares of its 5% Cumulative Preferred 
Stock of a par value of $50.00 per share in exchange, 
par for par, for the Preferred Stock of the Debtor 
now outstanding. The holders of said stock shall be 
entitled to dividends at the rate of 5% per annum out 
of any earnings available for dividends prior to the 
payment of dividends of any other stock of the Cor- 
poration; and in the event of liquidation or dissolu- 
tion of the Corporation, said holders shall be entitled 
to receive the par value of their respective shares plus 
an amount equal to unpaid accumulated dividends 
thereon before any payment to other stockholders. In 
consideration for such issuance, the shares of stock of 
subsidiary companies of Debtor, now held as security 
for the obligation of Debtor to purchase its Preferred 
Stock in accordance with its contract of May 22nd, 
1932, shall be transferred to the new Corporation, 
which shall pledge said stock with the Trustee under 
the new Indenture as additional security for the bonds 
to be issued by the new Corporation as above set forth. 
The holders of the Preferred Stock to be issued by 
the new Corporation shall have the right to vote 
for the election of Directors and for other corpo- 
rate purposes as hereinafter set forth. No divi- 
dends shall be paid on said stock until accumulated in- 
terest (without interest on accumulated interest) has 
been paid on the outstanding bonds of the new Cor- 
poration at the rate of 6% per annum from December 
1st, 1932, and then such dividends may be paid (so 
long as there are any bonds outstanding) only to 
the extent that 75% of the net income for any 
period of six month exceeds the amount required 
to pay interest on the bonds for such six months’ 
period. The Preferred Stock shall be redeemable at 
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par, plus any unpaid accumulated dividends there- 
upon, on any dividend payment date; provided, how- 
ever, that none of the Preferred Stock shall be 
redeemed so long as there are any bonds out- 
standing. 


“B. Class 4 Common Stock. The new Corporation 
shall issue 100 shares of its Class A Common Stock of 
a par value of $1.00 a share to a Committee which 
shall be appointed as hereinafter set forth in Para- 
graph IX hereof. Said stock shall not be entitled to 
dividends, and shall be redeemable at par at any time 
after the outstanding bonds to be issued by the new 
Corporation have been reduced to $5,000 in aggre- 
gate principal amount, the redemption price to be 
paid to the Trustee under the Indenture securing 
said bonds and to be used by said Trustee for the pay- 
ment of interest on and the retirement of bonds. The 
voting rights of said stock are hereinafter described. 


“C. Class B Common Stock. The new Corporation 
shall offer its Class B Common Stock for subscription 
at $1.00 cash per share in the following manner: 


To the holders of the Common Stock 

of Debtor, Two shares for each 

share of such Common Stock ....37,100 Shs. 
To the holders of the Preferred Stock 

of Debtor, One share for each share 

of such Preferred Stock 7,090 
To Bondholders of the 

Twenty shares for each $1,000 

bond 14,540 
To 

Corporation 1,270 


The Corporation shall have the right to sell or option 
to anyone at not less than $1.00 per share any of its 
authorized and unissued Class B Common Stock not 
subseribed for in accordance with the offer set forth 
above and/or held by it in its Treasury. 


‘“‘VII. Boarp or Dmecrors or THE NEw CoRPors- 
TION AND Votinc Ricurs or Irs SrocKHOLDERS. Ex- 
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cept as herein specified, the Class A Common Stock 
shall have the exclusive right to vote on all corporate 
matters so long as any of said stock is outstanding. 
‘When the Class A Common Stock has been retired, 
the Preferred Stock shall have the exclusive right to 
vote on all corporate matters except as herein other- 
wise expressly provided. The Class B Common Stock 
shall have no voting rights so long as any of the 
Class A Common Stock is outstanding. When all of 
said Class A Common Stock has been retired, the 
Class B Common Stock shall thereafter be entitled to 
elect three members of the Board of Directors and 
to exercise all the voting rights theretofore exercised 
by the holders of the Preferred Stock as hereinafter 
set forth, and the holders of the Preferred Stock shall 
thereafter be entitled to elect five members of the 
Board of Directors and to exercise all the voting rights 
theretofore exercised by the holders of the Class A 
Common Stock as hereinafter set forth. When all 
of the bonds of the new Corporation have been re- 
tired, the Class B Common Stock shall have the ex- 
clusive right to require the redemption in whole or in 
part of Preferred Stock outstanding to the extent that 
there is a surplus on the books of the Corporation 
and/or its Subsidiaries, earned since January Ist, 
1935, sufficient to redeem such stock in whole or in 
part. When all of the Preferred Stock has been re- 
tired, the Class B Common Stock shall have exclusive 
voting rights on all matters. 


‘“‘The Board of Directors of the New Corporation 
shall consist of eight members. Five of said Directors 
shall be elected by the holders of a majority of the 
shares of the Class A Stock outstanding, and three of 
said Directors shall be elected by the holders of a 
majority of the shares of Preferred Stock outstand- 
ing. When the Class A Common Stock has been re- 
tired, five Directors shall be named by the holders of 
a majority of shares of the Preferred Stock and three 
Directors shall be named by the holders of a majority 
of shares of the Class B Common Stock. 


“VIII. Vorrse or Stock or Susswiary CorPora- 
tioxs. The Board of Directors of the new Corpora- 
tion shall cause to be elected to the Board of Directors 
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and to the Executive Committee of Subsidiary Cor- 
porations, the nominees of the holders of a majority of 
shares of the Class A Common Stock and of a ma- 
jority of shares of the Preferred Stock in the follow- 
ing manner. The holders of a majority of shares of 
the Class A Common Stock shall be entitled to desig- 
nate a majority of the members of the Board of Di- 
rectors and of the Executive Committee of Subsidiary 
Corporations in a ratio not greater than five out of 
eight members of each respectively, and the holders 
of a majority of shares of the Preferred Stock shall 
be entitled to designate a minority of the members of 
the Board of Directors and Executive Committee of 
Subsidiary Corporations in a ratio not less than three 
out of eight members of each respectively. The above 
provision is not intended to prescribe the number of 
members of any Board of Directors or Executive 
Committee, but applies only to the ratio of represen- 
tation; so that if any Board or Exceutive Committee 
consists of five members, the Class A Common Stock 
will be entitled to name three such members and the 
Preferred Stock two members, ete. When the Class A 


Common Stock has been retired, the Preferred Stock 
shall exercise the rights theretofore exercised by the 
Class A Common Stock, and the Class B Common 
Stock shall exercise the rights theretofore exercised 
by the Preferred Stock. 


“TX, Tue Comairree. The Committee hereinbe- 
fore referred to, which shall hold and vote the Class 
‘\ Common Stock of the Holding Company shall con- 
sist of three individuals and their respective sue- 
cessors appointed as follows: One member shall be 
appointed by Safe Deposit & Trust Company of Balti- 
more, or any Corporation or person succeeding to its 
business: One member shall be appointed by Acacia 
Mutual Life Insurance Company, Washington, D. C., 
or any corporation or person succeeding to its bnsi- 
ness: And one member shall be appointed by Per- 
petual Building Association. Washington, D. C., or 
any corporation or person succeeding to its business, 
Any member of the Committee may resign or may be 
removed by the corporation or person entitled to ap- 
point his successor: and in the event of the resigna- 
tion, incapacity, death, or removal of any member, 
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the successor of such member shall be appointed by 
the corporation or person then entitled to appoint his 
successor. If any question arises as to who is the 
suecessor to the business of any of the corporations 
or persons entitled to appoint a successor to any 
member of the Committee, such question shall be con- 
clusively determined by the Trustee by a writing de- 
livered to the new corporation; and in the event that 
any corporation or person entitled to appoint a mem- 
ber of the Committee shall refuse to make such ap- 
pointment, or shall cease to exist or shall be under 
the control of any trustee, receiver or liquidator, the 
majority of the Committee as then constituted shall 
be entitled to designate the corporation or person en- 
titled to appoint a successor. All rights of appoint- 
ment herein set forth may be revoked, amended, or 
superseded, and any and all members of the Commit- 
tee may be removed and successor appointed, by a 
notice in writing filed with the Trustee and signed by 
holders on any given date of more than 6674% of the 
bonds outstanding on such date. 


‘“¢X. GeneraL Crepirors oF THE Destor. The only 
general creditors of the Debtor are (1) The Lawyers’ 
Title Insurance Company, a wholly owned subsidiary 
of the Debtor, which holds unsecured notes of the 
Debtor in the aggregate amount of $61,000 with inter- 
est and (2) certain holders of the Debtor’s bonds who 
have demanded reimbursement for the amount of 
certain taxes paid by them on the bonds of the Debtor, 
which taxes the Debtor covenanted to pay in the In- 
denture securing said bonds. The note held by The 
Lawyers’ Title Insurance Company (a wholly owned 
subsidiary of the Debtor) shall be cancelled, and this 
indebtedness written off. Other general creditors of 
the Debtor who file claims in this proceeding will be 
paid in cash the fair value of their interest in any un- 
pledged property of the Debtor, as determined by the 
Court. Upon payment to the unsecured creditors of 
the amount fixed by the Court as representing their 
pro rata share of the unpledged assets, all unpledged 
assets of the Debtor other than cash required for re- 
organization expenses shall be transferred to the new 
Corporation and pledged with the Trustee under the 
Indenture securing the new bonds; provided, how- 
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and to the Executive Committee of Subsidiary Cor- 
porations, the nominees of the holders of a majority of 
shares of the Class A Common Stock and of a ma- 
jority of shares of the Preferred Stock in the follow- 
ing manner. The holders of a majority of shares of 
the Class A Common Stock shall be entitled to desig- 
nate a majority of the members of the Board of Di- 
rectors and of the Executive Committee of Subsidiary 
Corporations in a ratio not greater than five out of 
eight members of each respectively, and the holders 
of a majority of shares of the Preferred Stock shall 
be entitled to designate a minority of the members of 
the Board of Directors and Executive Committee of 
Subsidiary Corporations in a ratio not less than three 
out of eight members of each respectively. The above 
provision is not intended to prescribe the number of 
members of any Board of Directors or Executive 
Committee, but applies only to the ratio of represen- 
tation; so that if any Board or Executive Committee 
consists of five members, the Class A Common Stock 
will be entitled to name three such members and the 
Preferred Stock two members, etc. When the Class A 
Common Stock has been retired, the Preferred Stock 
shall exercise the rights theretofore exercised by the 
Class A Common Stock, and the Class B Common 
Stock shall exercise the rights theretofore exercised 
by the Preferred Stock. 


“TX. Tue Commirrez. The Committee hereinbe- 
fore referred to, which shall hold and vote the Class 
‘A Common Stock of the Holding Company shall con- 
sist of three individuals and their respective suc- 
cessors appointed as follows: One member shall be 
appointed by Safe Deposit & Trust Company of Balti- 
more, or any Corporation or person sueceeding to its 
business; One member shall be appointed by Acacia 
Mutual Life Insurance Company, Washington, D. C., 
or any corporation or person succeeding to its busi- 
ness; And one member shall be appointed by Per- 
petual Building Association, Washington, D. C., or 
any corporation or person succeeding to its business. 
Any member of the Committee may resign or may be 
removed by the corporation or person entitled to ap- 
point his successor; and in the event of the resigna- 
tion, incapacity, death, or removal of any member, 
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the successor of such member shall be appointed by 
the corporation or person then entitled to appoint his 
successor. If any question arises as to who is the 
suecessor to the business of any of the corporations 
or persons entitled to appoint a successor to any 
member of the Committee, such question shall be con- 
clusively determined by the Trustee by a writing de- 
livered to the new corporation; and in the event that 
any corporation or person entitled to appoint a mem- 
ber of the Committee shall refuse to make such ap- 
pointment, or shall cease to exist or shall be under 
the control of any trustee, receiver or liquidator, the 
majority of the Committee as then constituted shall 
be entitled to designate the corporation or person en- 
titled to appoint a successor. All rights of appoint- 
ment herein set forth may be revoked, amended, or 
superseded, and any and all members of the Commit- 
tee may be removed and successor appointed, by a 
notice in writing filed with the Trustee and signed by 
holders on any given date of more than 6634% of the 
bonds outstanding on such date. 


‘¢X. Generat Creprrors or THE Desror. The only 
general creditors of the Debtor are (1) The Lawyers’ 
Title Insurance Company, a wholly owned subsidiary 
of the Debtor, which holds unsecured notes of the 
Debtor in the aggregate amount of $61,000 with inter- 
est and (2) certain holders of the Debtor’s bonds who 
have demanded reimbursement for the amount of 
certain taxes paid by them on the bonds of the Debtor, 
which taxes the Debtor covenanted to pay in the In- 
denture securing said bonds. The note held by The 
Lawyers’ Title Insurance Company (a wholly owned 
subsidiary of the Debtor) shall be cancelled, and this 
indebtedness written off. Other general creditors of 
the Debtor who file claims in this proceeding will be 
paid in cash the fair value of their interest in any un- 
pledged property of the Debtor, as determined by the 
Court. Upon payment to the unsecured creditors of 
the amount fixed by the Court as representing their 
pro rata share of the unpledged assets, all unpledged 
assets of the Debtor other than cash required for re- 
organization expenses shall be transferred to the new 
Corporation and pledged with the Trustee under the 
Indenture securing the new bonds; provided, how- 
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ever, that any bonds of the Debtor held by it shall 
be cancelled and bonds of the new corporation shall 
not be issued in exchange therefore. 


‘“sXT. Cosrs anp Expenses or Tus PRocrEDING. 
The costs and expenses of this proceeding, including 
(a) reasonable compensation, to be fixed by this Court, 
for the Committee representing the bondholders of 
the Debtor, for the Depositary with which such bonds 
have been deposited, for the Trustee, and for the re- 
spective counsel for the Committee, the Depositary 
and the Trustee, and (b) reimbursement to the Com- 
mittee for the actual and necessary expenses incurred 
in connection with this or prior proceedings and the 
Plan of Reorganization, shall be paid from money 
which the holder of a majority of the outstanding Pre- 
ferred Stock has agreed to advance to the Committee; 
said advances to be repaid with interest at the rate of 
4% per annum from the first dividends received by 
the new Trustee from the shares of stock of the sub- 
sidiary corporation pledged with it.’’ 


4. On October 4, 1934, the petitioner was incorporated 
under the laws of Maryland with certain purposes, objects 
and businesses specified in its original certificate of incor- 
poration. On October 16, 1934, the certificate of incorpo- 
ration was amended with purposes, objects and businesses 
as follows: 


“¢(1) To acquire by purchase, subscription, contract 
or otherwise, and to hold, sell, exchange, mortgage, 
pledge or otherwise dispose of, or turn to account or 
realize upon and generally deal in and with, all forms 
of securities, including, but not by way of limitation, 
shares, stocks, bonds, debentures, notes, scrip, mort- 
gages, evidences of indebtedness, commercial paper, 
certificates of indebtedness and certificates of inter- 
est issued or created in any and all parts of the world 
by corporations, associations, partnerships, firms, 
trustees, syndicates, individuals, governments, states, 
municipalities and other political and governmental 
divisions and subdivisions, or by any combinations, 
organizations or entities whatsoever, or issued or 
created by others, irrespective of their form or the 
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name by which they may be described, and all trust, 
participation and other certificates of, and receipts 
evidencing interest in any such securities, and to issue 
in exchange therefor or in payment thereof, in any 
manner permitted by law, its own stock, bonds, deben- 
tures or its other obligations or securities, or to make 
payment therefor by any other lawful means of pay- 
ment whatsoever; to exercise any and all rights, pow- 
ers and privileges of individual ownership or inter- 
est in respect of any and all such securities or evi- 
dences of interest therein, including the right to vote 
thereon and to consent and otherwise act with respect 
thereto; to do any and all acts and things for the 
preservation, protection, improvement and enhance- 
ment in value of any and all such securities or evi- 
dences of interest therein, and to aid by loan, subsidy, 
guaranty or otherwise those issuing, creating or re- 
sponsible for any such securities or evidences of inter- 
est therein; to acquire or become interested in any 
such securities or evidences of interest therein, as 
aforesaid, by original subscription, underwriting, loan, 
participation in syndicates or otherwise and irrespec- 
tive of whether or not such securities or evidences of 
interest therein be fully paid or subject to further pay- 
ments; to make payments thereon as called for or in 
advance of calls or otherwise, and to underwrite or 
subscribe for the same conditionally or otherwise and 
either with a view to investment or for re-sale or for 
any other lawful purpose. 


“©(2) To endorse or guarantee the payment of prin- 
cipal and/or interest or dividends upon any stocks, 
bonds, obligations or other securities or evidences of 
indebtedness, and to guarantee the performance of 
any contracts or other undertakings in which this Cor- 
poration may otherwise be or become interested, of 
any corporation, association, syndicate, individual or 
others, or of any country, nation or government, or 
political authority. 


‘«(3) To cause to be formed, merged or reorganized 
or liquidated, and to promote, take charge of and aid 
in any way permitted by law, the formation, merger, 
liquidation or reorganization of any corporation, com- 
bination, organization, entity or association, domestic 
or foreign. 
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‘¢(4) To engage in and carry on the business of im- 
porting, exporting, manufacturing, producing, buying, 
selling and otherwise dealing in and with goods, wares, 
and merchandise of every class and description. 


‘¢(5) To engage in and carry on any other business 
which may conveniently be conducted in conjunction 
with any of the business of the Corporation. 


“¢(6) To purchase, lease, hire, or otherwise acquire, 
hold, own, develop, improve and dispose of, and to 
aid and subscribe toward the acquisition, develop- 
ment or improvement of real and personal property 
and rights and privileges therein, suitable or con- 
venient for any of the business of the Corporation. 


*¢(7) To purchase, lease, hire or otherwise acquire, 
hold, own, construct, erect, improve, manage and op- 
erate and to aid and subscribe toward the acquisition, 
construction or improvement of, plants, mills, fac- 
tories, works, buildings, machinery, equipment and 
facilities and any other property or appliances which 
may appertain to or be useful in the conduct of any 
of the business of the Corporation. 


“¢(8) To acquire all or any part of the good will, 
rights, property and business of any person, firm, 
association or corporation heretofore or hereafter en- 
gaged in any business similar to any business which 
the Corporation has the power to conduct, and to 
hold, utilize, enjoy and in any manner dispose of, the 
whole or any part of the rights, property and business 
so acquired, and to assume in connection therewith 
any liabilities of any such person, firm, association or 
corporation. 


“*(9) To apply for, obtain, purchase, or otherwise 
acquire, any patents, copyrights, licenses, trade marks, 
trade names, rights, processes, formulas, and the like, 
which may seem capable of being used for any of the 
purposes of the Corporation; and to use, exercise, 
develop, grant licenses in respect of, sell and other- 
wise turn to account, the same. 


“¢(10) To issue shares of its stock of any class, in 


any manner permitted by law, to raise money for any 
of the purposes of the Corporation or in payment for 
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property purchased or for any other lawful consid- 
eration; and to purchase or otherwise acquire, hold, 
and reissue any shares of its capital stock of any 
class so issued. 


‘<(11) To borrow or raise money for any of the 
purposes of the Corporation and to issue bonds, de- 
bentures, notes or other obligations of any nature, 
and in any manner permitted by law, for money so 
borrowed or in payment for property purchased, or 
for any other lawful consideration, and to secure the 
payment thereof and of the interest thereon, by mort- 
gage upon, or pledge or conveyance or assignment in 
trust of, the whole or any part of the property of the 
Corporation, real or personal, including contract 
rights, whether at the time owned or thereafter ac- 
quired; and to sell, pledge, discount or otherwise dis- 
pose of such bonds, notes or other obligations of the 
Corporation for its corporate purposes. 


‘¢(12) To carry out all or any part of the foregoing 
objects as principal, factor, agent, contractor, or 
otherwise, either alone or through or in conjunction 
with any person, firm, association or corporation, and 
in any part of the world, and, in carrying on its busi- 
ness and for the purpose of attaining or furthering 
any of its objects and purposes, to make and perform 
any contracts and to do any acts and things, and to 
exercise any powers suitable, convenient or proper 
for the accomplishment of any of the purposes herein 
enumerated or incidental to the powers herein speci- 
fied, or which at any time may appear conducive to 
or expedient for the accomplishment of any of such 
purposes. 


“<(18) To carry out all or any part of the aforesaid 
purposes, and to conduct its business in all or any of 
its branches in any or all states, territories, districts, 
colonies and dependencies of the United States of 
America and in foreign countries; and to maintain 
offices and agencies, in any or all states, territories, 
districts, colonies and dependencies of the United 
States of America and in foreign countries.”’ 


5(a) On December 1, 1934, the petitioner signed and 
issued par for par to the holders of the bonds of the old 
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company bonds in the total amount of $712,000, secured 
by a trust indenture from the petitioner to Mercantile 
Trust Company of Baltimore, Maryland, dated December 
1, 1934, and conveyed to that company as trustee the 
stocks in the operating subsidiaries, which had been owned 
by the old company, as security for the payment of the 
bonds and interest as provided in the aforesaid plan of 
reorganization. The stocks were registered or re-issued 
in the name of the trustee. 


(b) The aforesaid indenture, in conformity with the 
plan of reorganization, provided that the net income repre- 
sented by the dividends from the stocks of the operating 
subsidiaries received by the trustee should be distributed 
or applied as follows: 


““1, 75% thereof, but not more than the amount 
necessary to pay semi-annual interest at the rate of 
6% per annum and any unpaid accumulations thereof 
from December Ist, 1932, shall be applied to the pay- 
ment of interest. Interest shall be distributable only 
in multiples of 1%, and funds available for interest 
remaining after distribution in multiples of 1% shall 
be held by the Trustee for subsequent distribution; 

‘62. 25% thereof shall be set aside for the retire- 
ment of bonds by purchase at the best price obtain- 
able or by redemption by lot at par with accrued and 
accumulated interest, but without interest on accumu- 
lated interest, as provided in Section 3 of this Article; 

“¢3. The balance, if any, to the Corporation; * * *.’’ 
(The Petitioner). 


6(a) In accordance with the plan of reorganization, 
Class A Common Stock was issued to the ‘‘Committee’’, 
described in Section IX of the plan. That committee began 
to function as therein provided at or about the end of 
1934. The Committee met regularly and attended to the 
affairs of the petitioner. All meetings of the Committee 
were held at 1413 Eye Street, Northwest, Washington, 
D. C. 
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(b) In accordance with subsections A and C of Section 
VI of the plan of reorganization Preferred Stock and 
Class B Common Stock were issued and exchanged for 
stock in the old company at or about the end of 1934. 


(c) In all other respects the plan of reorganization was 
carried in effect at or about the end of 1934. 


7(a) From December, 1934 to some date in 1945, Mer- 
cantile Trust Company of Baltimore, Maryland, as trustee 
under the trust indenture of December 1, 1934, held the 
stocks in the three operating subsidiaries, received the 
dividends thereon, and distributed them in accordance with 
the plan of reorganization and the trust indenture. The 
net income so received and distributed by the trustee for 
the calendar years 1939 to 1945, inclusive, was as follows: 


Gross Interest paid Net 
Income Expenses on Bonds Income 


$ 78,643.00 $2,042,85 $33,800.00 $42,800.15 
40,311.80 148. 32,140.00 6,023.67 
103,431.65 ‘ K 71,442.98 
75,386.75 ‘ y 46,086.14 
71,618.65 : 5275. 43,016.81 
75,576.30 y ; 48,445.69 
90,464.10 : 67,071.03 


(b) During the period from 1939 to 1945. inclusive, 
the petitioner maintained a bank account with the Equit- 
able Trust Company of Baltimore, Maryland. Such de- 
posit represented dividend income in excess of that re- 
quired to pay interest and retirement bonds and was used 
to pay dividends on the Preferred stock and expenses, in- 
cluding nominal salaries. 


(c) By 1945 the income of the petitioner represented by 
the dividends on the stock of the operating subsidiaries 
together with borrowed money was such that the bonds 
of the petitioner were paid off. In that year the trustee 
under the trust indenture returned the certificates for the 
stocks in the operating subsidiaries to the petitioner, duly 
assigned, and the stocks were thereupon registered or re- 
issued in the name of the petitioner. At the same time the 


28 


Class A Committee was discharged and Class A Stock was 
cancelled. 


(a) Upon the payment of the bonds in 1945 the bank 
account in Baltimore was closed and a new account opened 
with the National Savings & Trust Company of Washing- 
ton, D. C. The certificates of stock in the three operating 
subsidiaries had been kept in a safe deposit box in that 
institution. 


8(a) From 1945 to the present time the affairs of the 
petitioner have been conducted by its officers, consisting 
of a president, vice-president, secretary, treasurer, two 
assistant secretaries and two assistant treasurers, under 
the general direction of its Board of Directors. Such offi- 
cers supervised the receipt of income represented solely 
by dividends on the stocks of the operating subsidiaries, 
the payment of nominal salaries, and other minor ex- 
penses and taxes, and the distribution thereof by way of 
dividends to the stockholders of the petitioner. The peti- 
tioner and its directors and officers engaged in no other 
activities, except the holding of meetings at 1413 Eye 
Street, Northwest, Washington, D. C., the necessary and 
usual accounting for the income received and the payment 
of expenses, dividends and taxes. 


(b) From January 1, 1946 to the end of the taxable 
periods here involved, that is to say, up to and including 
December 31, 1957, the petitioner’s net income was the 
following: 


Gross Interest pase Net 


Year Income Expenses on Bon 


1946 $156,651.40 $2,930.32 $8,582.35 $145,138.73 
1947 160,853.25 : 4,000.00 153,712.67 
1948 129,234.75 3s 1,063.76 120,234.38 
1949 95,696.00 3170. 89,525.87 
1950 95,696.00 2 89,878.79 
1951 95,696.00 788. 89,907.03 
1952 95,696.00 7A. 89,971.74 
1953 95,696.00 5947. 89,748.88 
1954 95,696.00 89,769.66 
1955 95,696.00 5228: 89,467.79 
1956 95,696.00 470. 89,225.38 
1957 61,077.50 d 55,218.66 


Income 
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9(a) From 1937 through 1949 the petitioner filed cor- 
porate income tax returns with the Comptroller of the 
Treasury of the State of Maryland, the first of which 
returns showed the address of the taxpayer to be ‘‘1413 
Eye Street, N. W., Washington, D. C.”” The return for 
1939 showed reported dividends received of $78,643.00, and 
income tax due in the amount of $628.11; and for 1940 
dividends received of $40,311.80, and income tax due in 
the amount of $82.20. The returns for the years 1941 to 
1949, inclusive did not report or show dividends received 
and showed no income taxes due by petitioner. No cor- 
porate income tax returns were filed in the State of Mary- 
land after 1949. It is claimed by petitioner that the failure 
to file such returns was due to advice from someone that 
no tax was due to the State of Maryland and that there 
was no requirement for filing returns. 


(b) From its beginning the petitioner has paid the State 
of Maryland an annual statutory corporate franchise tax 
of approximately $120, for the privilege of existing as a 
Maryland corporation. 


10(a) On a certain day sometime during the period 
between 1946 and 1948? Albert E. Miles, then and now the 
Assistant Secretary and Treasurer of the petitioner and 
an officer of the operating subsidiaries, had a conversa- 
tion with Louis M. Denit, then a practicing attorney in 
the District of Columbia, but now deceased, either in Mr. 
Denit’s office or at luncheon,‘ in which Mr. Denit stated to 
Mr. Miles that the petitioner was not liable for franchise 
taxation by the District of Columbia; and that it was not 
required to file any return of income under the law im- 
posing the franchise tax. 


3The witness, Albert E. Miles, was very indefinite as to the date of the 
conversation with the attorney, and at one point in his testimony said it was 
between 1946 and 1949, but later said between 1946 and 1948. 


4Mr. Miles was inclined to the belief that it was at luncheon because he 
frequently ate lunch with Mr. Denit. 
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(b) At the time of the above conversation® Mr. Denit 
was not the attorney for the petitioner, made no charge 
for his advice and received no compensation therefor. He 
was then the attorney for the operating subsidiaries. 


11. No officer, attorney or agent of the petitioner ever 
inquired of, or conferred with any officer or agent of the 
assessing authority concerning the matter of its liability 
for income taxes during the years 1939 to 1946, inclusive, 
under the District of Columbia Revenue Act of 1939, or 
for franchise taxes for the years 1947 to 1956, under the 
District of Columbia Income and Franchise Tax Act of 
1947; or concerning its duty to file returns under those 
acts. 


12. No income tax nor franchise tax returns, for the 
calendar years 1939 to 1956, inclusive, were ever filed by 
the petitioner, or by any officer, agent or other person on 
its behalf. The information upon which the hereinafter 
detailed taxes (See Findings Nos. 15(a) and (b)) were 


computed and assessed, was obtained by the assessing au- 
thority from the Federal income tax returns filed with the 
Collectors and Directors of Internal Revenue. 


13(a) On February 6, 1956, an agent of the assessing 
authority of the District of Columbia by letter requested 
from the petitioner information concerning its character 
and locale. An officer of the petitioner replied by letter 
dated February 7, 1956, as follows: 


‘Replying to your letter of February 6. 


“¢Consolidated Title Corporation is a holding Com- 
pany. It owns a majority of the stock of the District 
Title Insurance Company, the Lawyers Title Insur- 
ance Company and the Washington Title Insurance 
Company, all of 1413 Eye Street, Northwest. 


“Its principal place of business is also at 1413 Eye 
Street, Northwest, Washington, D. C.’’ 


5 Mr. Denit some years later (1956) was employed by the petitioner in 
relation to this tax controversy as will later appear in these findings of fact. 
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(b) On February 10, 1956, the agent of the assessing 
authority mailed the following letter to the petitioner: 

‘¢Enclosed is an application for corporation license 

which should be submitted promptly inasmuch as we 

have no record in this office of your company’s having 

heretofore complied with the provisions of Title XIV 

of the District of Columbia Income and Franchise 
Tax Act of 1947, as amended.’’ 


(c) No reply having been received by February 27, 
1956, there was sent by the agent of the assessing authority 
to the petitioner another letter as follows: 

‘Please comply with our letter of February 10, 
1956 (copy enclosed) by making application for the 
corporation license.’’ 


(a) Between February 27 and July 26, 1956, the repre- 
sentative of the assessing authority visited the office of the 
petitioner at 1413 Eye Street, Northwest, twice in connec- 
tion with the matter of the license. 

(e) On July 26, 1956, there was mailed from the office 
of the assessing authority to the petitioner the letter fol- 
lowing: 


‘¢Reference is made to our letters to your company 
dated February 10, 1956 and February 27, 1956, and 
to the recent visit to your office by a representative of 
this office, concerning the obtaining of a corporation 
business license. 


‘To date we have received no response to our re- 
quest that your company obtain the current corpo- 
ration business license. Further, it has come to our 
attention that your company has not filed income and 
franchise tax returns for the years 1939 through 1955. 


‘‘You are advised that we shall continue to hold this 
matter in abeyance for a period of ten days from this 
date before taking any further action.”’ 


(f) No response to, or any other communication in re- 
lation to the letter of July 26, 1956, was sent by the peti- 
tioner to the assessing authority. 
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(g) On August 7, 1956, the agent of the assessing au- 
thority sent by registered mail to the petitioner notice of 
deficiency® as follows: 


“In accordance with the provisions of the District 
of Columbia Revenue Act of 1939 and the District of 
Columbia Income and Franchise Tax Act of 1947, as 
amended, notice is hereby given of the deficiencies in 
income and franchise taxes for the years ending De- 
cember 31, 1939, 1940, 1941, 1942, 1943, 1944, 1945, 
1946, 1947, 1948, 1949, 1950, 1951, 1952, 1953, 1954, 
and 1955, as per statement attached. 


“If you agree to the deficiencies in tax as shown in 
the accompanying statement, the enclosed form of 
waiver should be executed and forwarded to this office 
promptly, in order to permit the early assessment of 
the tax and to stop the accumulation of interest. 
Interest will cease, as of date of assessment, upon 
payment of amount due to the Collector of Taxes, 
D. C., within ten (10) days from date of assessment. 


“If you do not agree to the proposed deficiencies, 
you may file a protest with this office, within thirty 
(30) days from the date of this letter, stating the 
grounds for your exceptions. Any protest so filed 
will have careful consideration and, if you so request, 
an opportunity for a hearing in this office will be 
granted you prior to final determination of any defi- 
ciency in tax against you. 


“Should you fail to file either the enclosed form of 
waiver or a written protest with this office within the 
thirty-day period mentioned, final determination of 
your tax liability will be made and notice and demand 
will be sent you in accordance with the provisions of 
law applicable to the assessment and collection of in- 
come and/or franchise tax deficiencies.”’ 


(h) On August 30, 1956, there was received by the 
assessing authority a protest in the form of a letter dated 


6 See Section 5 of Title XII, Income and Franchise Tax Act of 1947, Section 
47-1586a, D. C. Code, 1951 Edition. 
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August 28, 1956, from the petitioner, signed by its Presi- 
dent as follows: 


‘“We have your letter of August 7, 1956, giving 
notice of alleged deficiency in income and franchise 
taxes asserted for the years 1939 to 1955, both dates 
inclusive. 

‘We do not agree to the deficiencies proposed, but 


on the contrary protest against the same upon the 
following grounds, namely: 


‘1, This corporation was organized under the laws 
of the State of Maryland, and is not subject to taxa- 
tion in the District of Columbia. 


“<2, This corporation is not now, and was not during 
any of the years referred to, engaged in any trade or 
business within the District of Columbia. 


“<3. During the years referred to, this Corporation 
did not and does not now maintain an office or other 
place of business in the District of Columbia, its office 
having been located at No. 8616 Georgia Avenue, 


Silver Spring, Maryland. 


‘4, This corporation is not engaged in any trade or 
business. 


‘5. This corporation is and has been during the 
period referred to a holding company deriving all of 
its income from dividends declared and paid by The 
District Title Insurance Company, The Lawyers Title 
Insurance Company and The Washington Title In- 
surance Company, each of which is a corporation or- 
ganized and existing under the laws of the District of 
Columbia, and each of which pays taxes to the Dis- 
trict of Columbia. 


‘¢6, The proposed assessment has no basis in fact. 


“7, The proposed assessment is not authorized by 
law. 


“8. The proposed assessment is contrary to law, 
particularly the District of Columbia Revenue Act of 
1939 and the District of Columbia Income and Fran- 
chise Tax Act of 1947. 
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(b) At the time of the above conversation® Mr. Denit 
was not the attorney for the petitioner, made no charge 
for his advice and received no compensation therefor. He 
was then the attorney for the operating subsidiaries. 


11. No officer, attorney or agent of the petitioner ever 
inquired of, or conferred with any officer or agent of the 
assessing authority concerning the matter of its liability 
for income taxes during the years 1939 to 1946, inclusive, 
under the District of Columbia Revenue Act of 1939, or 
for franchise taxes for the years 1947 to 1956, under the 
District of Columbia Income and Franchise Tax Act of 
1947; or concerning its duty to file returns under those 
acts. 


12. No income tax nor franchise tax returns, for the 
calendar years 1939 to 1956, inclusive, were ever filed by 
the petitioner, or by any officer, agent or other person on 
its behalf. The information upon which the hereinafter 
detailed taxes (See Findings Nos. 15(a) and (b)) were 


computed and assessed, was obtained by the assessing au- 
thority from the Federal income tax returns filed with the 
Collectors and Directors of Internal Revenue. 


13(a) On February 6, 1956, an agent of the assessing 
authority of the District of Columbia by letter requested 
from the petitioner information concerning its character 
and locale. An officer of the petitioner replied by letter 
dated February 7, 1956, as follows: 


‘‘Replying to your letter of February 6. 


“Consolidated Title Corporation is a holding Com- 
pany. It owns a majority of the stock of the District 
Title Insurance Company, the Lawyers Title Insur- 
ance Company and the Washington Title Insurance 
Company, all of 1413 Eye Street, Northwest. 


“Its principal place of business is also at 1413 Eye 
Street, Northwest, Washington, D. C.’’ 


5 Mr. Denit some years later (1956) was employed by the petitioner in 
relation to this tax controversy as will later appear in these findings of fact. 
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(b) On February 10, 1956, the agent of the assessing 
authority mailed the following letter to the petitioner: 

“Enclosed is an application for corporation license 

which should be submitted promptly inasmuch as we 

have no record in this office of your company’s having 

heretofore complied with the provisions of Title XIV 

of the District of Columbia Income and Franchise 
Tax Act of 1947, as amended.’’ 


(c) No reply having been received by February 27, 
1956, there was sent by the agent of the assessing authority 
to the petitioner another letter as follows: 

‘‘Please comply with our letter of February 10, 
1956 (copy enclosed) by making application for the 
corporation license.’’ 


(a) Between February 27 and July 26, 1956, the repre- 
sentative of the assessing authority visited the office of the 
petitioner at 1413 Eye Street, Northwest, twice in connec- 
tion with the matter of the license. 


(e) On July 26, 1956, there was mailed from the office 
of the assessing authority to the petitioner the letter fol- 
lowing: 


“(Reference is made to our letters to your company 
dated February 10, 1956 and February 27, 1956, and 
to the recent visit to your office by a representative of 
this office, concerning the obtaining of a corporation 
business license. 


““To date we have received no response to our re- 
quest that your company obtain the current corpo- 
ration business license. Further, it has come to our 
attention that your company has not filed income and 
franchise tax returns for the years 1939 through 1955. 


“You are advised that we shall continue to hold this 
matter in abeyance for a period of ten days from this 
date before taking any further action.’’ 


(f) No response to, or any other communication in re- 
lation to the letter of July 26, 1956, was sent by the peti- 
tioner to the assessing authority. 
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g) On August 7, 1956, the agent of the assessing au- 
thority sent by registered mail to the petitioner notice of 
deficiency® as follows: 


‘In accordance with the provisions of the District 
of Columbia Revenue Act of 1939 and the District of 
Columbia Income and Franchise Tax Act of 1947, as 
amended, notice is hereby given of the deficiencies in 
income and franchise taxes for the years ending De- 
cember 31, 1939, 1940, 1941, 1942, 1943, 1944, 1945, 
1946, 1947, 1948, 1949, 1950, 1951, 1952, 1953, 1954, 
and 1955, as per statement attached. 


“If you agree to the deficiencies in tax as shown in 
the accompanying statement, the enclosed form of 
waiver should be executed and forwarded to this office 
promptly, in order to permit the early assessment of 
the tax and to stop the accumulation of interest. 
Interest will cease, as of date of assessment, upon 
payment of amount due to the Collector of Taxes, 
D. C., within ten (10) days from date of assessment. 


“Tf you do not agree to the proposed deficiencies, 
you may file a protest with this office, within thirty 
(30) days from the date of this letter, stating the 
grounds for your exceptions. Any protest so filed 
will have careful consideration and, if you so request, 
an opportunity for a hearing in this office will be 
granted you prior to final determination of any defi- 
ciency in tax against you. 


‘Should you fail to file either the enclosed form of 
waiver or a written protest with this office within the 
thirty-day period mentioned, final determination of 
your tax liability will be made and notice and demand 
Will be sent you in accordance with the provisions of 
law applicable to the assessment and collection of in- 


come and/or franchise tax deficiencies.”’ 


(h) On August 30, 1956, there was received by the 
assessing authority a protest in the form of a letter dated 


6 See Section 5 of Title XII, Income and Franchise Tax Act of 1947, Section 
47-1586d, D. C. Code, 1951 Edition. 


33 


August 28, 1956, from the petitioner, signed by its Presi- 
dent as follows: 


“We have your letter of August 7, 1956, giving 
notice of alleged deficiency in income and franchise 
taxes asserted for the years 1939 to 1955, both dates 
inclusive. 


““We do not agree to the deficiencies proposed, but 
on the contrary protest against the same upon the 
following grounds, namely: 


“1, This corporation was organized under the laws 
of the State of Maryland, and is not subject to taxa- 
tion in the District of Columbia. 


“<2. This corporation is not now, and was not during 
any of the years referred to, engaged in any trade or 
business within the District of Columbia. 


“¢3, During the years referred to, this Corporation 
did not and does not now maintain an office or other 
place of business in the District of Columbia, its office 
having been located at No. 8616 Georgia Avenue, 
Silver Spring, Maryland. 


“4, This corporation is not engaged in any trade or 
business. 


“5. This corporation is and has been during the 
period referred to a holding company deriving all of 
its income from dividends declared and paid by The 
District Title Insurance Company, The Lawyers Title 
Insurance Company and The Washington Title In- 
surance Company, each of which is a corporation or- 
ganized and existing under the laws of the District of 
Columbia, and each of which pays taxes to the Dis- 
trict of Columbia. 


“‘6. The proposed assessment has no basis in fact. 


“7, The proposed assessment is not authorized by 
law. 


“8 The proposed assessment is contrary to law, 
particularly the District of Columbia Revenue Act of 
1939 and the District of Columbia Income and Fran- 
chise Tax Act of 1947. 
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“9. The proposed assessment is barred by limita- 
tions. 


‘610. The proposed assessment is unwarranted and 
unlawful upon other grounds to be made known at 
the hearing upon this protest. 


“In view of the foregoing, we request an oppor- 
tunity for a hearing prior to any final determination 
with respect to the proposed deficiency. 


‘¢Bnclosed herewith is a form of power of attorney 
designating Louis M. Denit, Esquire, as attorney to 
represent us in this proceeding. We request that a 
copy of the notice of hearing be sent to said attorney.”’ 


14(a) On August 29, 1956, the petitioner executed a 
power of attorney, appointing the aforesaid Louis M. Denit, 
then its attorney, to represent it before the assessing au- 
thority and the courts of the District of Columbia in rela- 
tion to its income and franchise taxes for the years be- 
ginning with 1939. 


(b) On October 30, 1956, Louis M. Denit transmitted to 
the assessing authority a memorandum or brief of au- 
thorities protesting the assessment of deficiencies in in- 
come and franchise taxes against the petitioner, which 
was received in the office of the assessing authority on 
October 31, 1956. 


(ec) Subsequent to October 31, 1956, Louis M. Denit had 
his first meeting or conference with the Assessor of the 
District of Columbia and his representatives at which 
time he protested the assessment of the deficiencies here 
involved. Mr. Denit had several other meetings with the 
Assessor or his representative later. 

(ad) On February 20, 1957, Louis M. Denit, on behalf of 
the petitioner, filed with the assessing authority a supple- 
mental memorandum or brief of authorities further pro- 
testing the assessment of the deficiencies here involved. 

(e) Prior to July 9, 1958, John J. Wilson and Philip S. 
Peyser, practicing attorneys in the District of Columbia, 
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on behalf of the petitioner, had conferences with the assess- 
ing authority and protested the assessment of the defi- 
ciencies here involved. 


15(a) On July 9, 1958, the assessing authority of the 
District of Columbia assessed the petitioner deficiencies in 
income taxes under the District of Columbia Revenue 
Act of 1939, with penalties and interest and for the years 
as follows: 


Docket Income Tax 12 per cent 
Number Year & 25% Penalty Interest Total 
OEE 

1642 1939 $5,610.60 $12,555.68 $18,166.28 
1643 1940 5,610.60 11,872.31 17,482.91 
1644 1941 5,610.60 11,188.94 16,799.54 
1645 1942 5,610.60 10,505.57 16,116.17 
1646 1943 5,610.60 9,822.20 15,432.80 
1647 1944 5,610.60 9,138.82 14,749.42 
1648 1945 5,610.60 8,455.45 14,066.05 
1649 1946 5,610.60 7,772.08 13,382.68 


(b) On July 9, 1958, the assessing authority of the Dis- 
trict of Columbia assessed the petitioner deficiencies in 
franchise taxes under the District of Columbia Income and 
Franchise Tax Act of 1947, with penalties and interest and 
for the years as follows: 


Docket Franchise Tax 6 per cent 
Number Year & 25% Penalty Interest Total 


1650 1947 $5,610.60 $3,586.44 $9,197.04 
1651 1948 5,610.60 3,244.75 8,855.35 
1652 1949 5,610.60 2,903.07 8,513.67 
1653 1950 5,610.60 2,561.38 8,171.98 
1654 1951 5,610.60 2,219.70 7,830.30 
1655 1952 5,610.60 1,878.01 7,488.61 
1656 1953 5,610.60 1,536.32 7,146.92 
1657 1954 5,610.60 1,194.64 6,805.24 
1658 1955 5,610.60 852.95 6,463.55 


(c) On September 25, 1958, the assessing authority of 
the District of Columbia assessed the petitioner defi- 
ciencies in franchise taxes under the District of Columbia 
Income and Franchise Tax Act of 1947, with penalties and 
interest and for the years as follows: 


Docket Franchise Tax 6 per cent 
Number Year & 25% Penalty Interest Total 


1659 1956 $5,576.59 $501.89 $6,078.48 
1660 1957 3,270.32 95.25 3,365.57 
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(d) On July 9, 1958, the Finance Officer, successor to 
the Collector of Taxes, notified the petitioner of the assess- 
ment of the aforesaid deficiencies, penalties and interest 
for the years 1939 to 1955, inclusive, and on September 25, 
1958, for the years 1956 and 1957; and demanded payment 
thereof. 


(e) On October 6, 1958, the petitioner paid the aforesaid 
income and franchise taxes, penalties and interest. 


16. These proceedings were filed on October 6, 1958. 


OPINION 


There are several questions involved in this case. Most, 
if not all of them are important and demand serious con- 
sideration by the Court. They raise the question not only 
as to validity of the income and franchise taxes them- 
selves, but of the penalty and interest assessed against 
the petitioner for failure to file returns and to pay the 


taxes. 


Two distinct classes of taxes were assessed under two 
separate statutes,—income taxes for the years 1939 to 
1946 under the District of Columbia Revenue Act of 1939, 
which was repealed in 1947; and franchise taxes for the 
years 1947 to 1957 under the District of Columbia Income 
and Franchise Tax Act of 1947, which succeeded the 1939 
Act. The proper disposition of the issues and questions 
raised requires examination of the facts. Briefly stated 
they are the following: 


Tre Facts 


In 1934 and for many years prior thereto there was in 
existence a Maryland corporation known as the Washing- 
ton Consolidated Title Company, which will hereinafter 
be called ‘‘the old company’. With exception of a small 
current bank account, its only assets were 100 per centum 
of the capital stock of Lawyers Title Insurance Company, 
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85 per centum of the capital stock of District Title In- 
surance Company and 76 per centum of the Washington 
Title Insurnce Company. All of those companies jointly 
engaged in the real estate title insurance and examination 
business with their principal office and place of business 
at 1413 Eye Street, Northwest, Washington, D. C. All 
were, and still are District of Columbia corporations. The 
only income of the old company was the dividends on the 
stocks of the three operating title companies, which will 
hereinafter be referred to as ‘‘the operating subsidiaries’’. 


The old company, in addition to having outstanding pre- 
ferred and common stock, had issued and outstanding its 
bonds in the amount of $712,000. Because of the great de- 
pression in the years 1929 and following, it was unable to 
meet the payment of interest on its bonds and to perform 
its other obligations. As a result it was thrown into 
bankruptey in the United States District Court for the 
District of Maryland, hereinafter called ‘‘the District 
Court’’. 


When the old company defaulted on its bonds or when 
it was declared a bankrupt there was formed a bondholders 
protective committee which petitioned the District Court to 
approve a proposed plan of reorganization of the old 
company. 


The plan of reorganization was approved by the Dis- 
trict Court. The plan provided, among other things, that 
a new corporation, the petitioner herein, be organized and 
that the assets of the old company be assigned to it; that 
the petitioner would issue its bonds and stock in exchange 
for the bonds and stock of the old company; that until 
the bonds were paid off the sole voting rights would be in 
the holders of Class A stock, which was issued to a com- 
mittee called ‘‘the Class A Committee’’; that the stocks 
of the operating subsidiaries would be delivered to the 
Mercantile Trust Company of Baltimore, Maryland, as 
trustee under the bond issue, to secure the payment of the 
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principal and interest of the bonds; and that when the 
bonds should be paid in full the stocks in the operating 
subsidiaries would be returned to the petitioner, and the 
Class A Committee discharged together with the cancel- 
lation of the Class A stock. 


The plan of reorganization further provided that in- 
come represented by the dividends on the stocks of the 
operating subsidiaries, when received by the trustee, would 
be distributed or paid out as follows: 


‘1, 75% thereof, but not more than the amount neces- 
sary to pay semi-annual interest at the rate of 67% 
per annum and any unpaid accumulations thereof 
from December Ist, 1932, shall be applied to the pay- 
ment of interest, but so long as all of the Company’s 
income is applied by the Trustee to the payment of 
interest or the retirement of bonds, a deficiency in 
any semi-annual interest payment shall not consti- 
tute a default; and no bondholder shall be entitled 
to institute suit to recover such deficiency. Inter- 
est shall only be distributable in multiples of 1% 
and income available for interest remaining after 
distribution in multiples of 1% shall be held by the 
Trustee for subsequent distribution. Interest shall 
accumulate at the rate of 6% per annum from De- 
cember Ist, 1932, and deficiencies shall be paid in 
multiples of 1%, without payment of additional 
interest on such deficiencies. 


2. 25% thereof shall be set aside for the retirement of 
bonds by purchase at the best price obtainable or by 
redemption by lot at par with accrued and accumu- 
lated interest, but without interest on accumulated 
interest. 


“3 The balance, if any, to the Company.”’ 


The plan of reorganization was carried out in its en- 
tirety and with success. By 1945 approximately one-half 
of the $712,000 of bonds were paid off or acquired and 
cancelled. The petitioner arranged with Washington banks 
to obtain a loan of amount sufficient to pay the outstand- 
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ing bonds. The bonds were paid off. The stocks of the 
operating subsidiaries were returned to the petitioner. 
Class A Committee was discharged and Class A stock 
was cancelled. That left outstanding the Preferred and 
Class B Common stock of the petitioner. From that time 
to the present the dividends on the stocks of the operating 
subsidiaries were paid directly to the petitioner. 


During all of the period since its incorporation the only 
activities of the petitioner have been the following: (a) 
voting the stocks of the operating subsidiaries through 
appointed attorney in fact, (b) receiving the dividends on 
those stocks, (c) distributing the income represented by 
the dividends to its own stockholders, (d) the payment of 
nominal salaries and small expenses for stationery, print- 
ing and the like, (e) the necessary record or bookkeeping to 
reflect the receipt and distribution of income and the pay- 
ment of salaries and expenses, and (f) meetings of di- 
rectors 2! ders. 


Tpentiry oF THE TAXPAYER 


The first question which must be answered is whether the 
petitioner or the trustee under the trust indenture secur- 
ing the bonds was the taxpayer, assuming that the income 
represented by dividends on the stock of the operating 
subsidiaries was taxable by the District of Columbia to 
some taxpayer. It must be remembered that during the 
taxable years 1939 to 1945, inclusive, the certificates of the 
stocks were registered in the name of the Mercantile Trust 
Company. The Court, however, does not believe that such 
fact is significant. The stocks were merely held by the 
trust company as collateral for the payment of the bonds 
and interest, and could have been held just as effectively 
with a street assignment. The dividends were received by 
the trust company for the direct benefit of the petitioner 
and were used for two purposes, namely, to pay the obli- 
gations of the petitioner and to acquire its bonds for can- 


520) 
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cellation. The portion of the dividends not needed for 
those purposes was paid directly to the petitioner. The 
Court does not believe that the receipt by a trustee under 
a trust indenture of dividends on stock securing bonds 
issued thereunder, and under the circumstances here pres- 
ent, was receipt of income by the trustee, but by the owner 
of the pledged securities. That was not the kind of trust 
contemplated by Section 24(a), Title II of the District of 
Columbia Revenue Act of 1939;7 but, if it were, it would 
seem that the provisions of Section 24(c)(1)* of the Act 
would result in taxability of the petitioner, since the in- 
come was distributed to it or for its benefit. The Court is 
of the opinion, therefore, that, the petitioner was the tax- 
payer during the taxable years here involved (1939-1957). 


Taxapitity oF [NcoME REPRESENTED BY DrvIDENDS 


The Court must now inquire and decide whether the in- 
come represented by dividends on the stocks of the subsid- 
jaries was taxable net income under the District of Co- 
lumbia Revenue Act of 1939 for the years 1939 to 1946, in- 
elusive, and whether for the years 1947 to 1957, inclusive, 
that income could properly be the measure of the fran- 
chise tax imposed by the District of Columbia Income and 
Franchise Tax Act of 1947. 


Section 2(b)® of Title II of the District of Columbia 
Revenue Act of 1939 imposed an income tax on corpora- 
tions. It reads —~ 

“There is hereby levied for each taxable year upon 
the taxable income from District of Columbia_soureces 

I of every Corporation, mestic or foreign 

(except those organizations exempt under paragraph 
(ad) of this section) a tax at the rate of 5 per centum 
thereof.’’ 


7 Section 47-1524(a), D. C. Code, 1940 Edition. 
8 Section 47-1524(c)(1), D. C. Code, 1940 Edition. 
9 Section 47-1502(b), D. C. Code, 1940 Edition. 
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Section 4(b) of the Act restricted the taxability of in- 
come of corporations by providing that “In ease of any 
corporation, gross income includes only the gross income 
from sources withi istrict of Columbia.” It will 
be seen, therefore, that the petitioner was liable for the 
income tax, if it received income from District of Columbia 
sources. 


The only income received by the petitioner during the 
taxable years was the dividends on the stocks of the three 
operating subsidiaries, which were District of Columbia 
corporations, having their principal office and place of 
business in the District and engaged in the real estate 
title business therein. The three operating subsidiaries 
searched titles, issued certificates of titles and insured the 
same in relation to real estate located in the District of 
Columbia and in the surrounding areas of Maryland and 
Virginia. It had branch offices in those states. The 
record does not disclose what portion of its activities was 
carried on in those outlying areas. Such lack of evidence 
is not, however, important, because, if the activities there 
had been substantial the Court would still adhere to its 
opinion that, under the circumstances of this case, the divi- 
dends on the stocks of the three ope ing 
wore income trom District of Columbia sources. The sub- 
sidiaries which paid the dividends were District of Colum- 
bia corporations and were “‘domicile ¢rein, corpo- 
rately and commercially. The earnings from their busi- 
ness activities, such as insuring and investigating land 
titles, settling real estate transfer transactions and the like, 
when covered into their respective treasuries and paid out 
as dividends after the deduction of expenses, lost their 
identity as such earnings or income, wherever earned. 


The petitioner relies heavily on Wisconsin v. J. C. Penny 
Co., 311 U.S. 435, 85 L. Ed. 267, 61 S. Ct. 246. That case 
is of little help in the solution of the particular question 
here presented. The taxpayer therein was the declarer or 


2 
issuer, not the recipient of dividends, as was the petitioner. 
It was a Delaware corporation, with its principal office and 
place of business in New York,” and doing business in 
Wisconsin. It declared dividends from its New York 
office on profits derived from its entire business. All that 
was decided in that case was that it was constitutional for 
Wisconsin to tax a non-resident corporation for the privi- 
lege of declaring dividends out of income derived from 
property located and business transacted in that state 
under a statute that imposed a franchise or excise tax, 
“‘For the privilege of declaring and receiving dividends 
out of income derived from property located and business 
transacted in’? Wisconsin. In a 5 to 4"* decision the Su- 
preme Court, speaking through Justice Frankfurter, held 
in essence that, because of the practical result of the tax 
on the Penny Company, it was to be held constitutional. 
The propriety of a tax based upon the receipt of dividends 
was not involved or decided. It should be stated that 
there was involved a statute of Wisconsin; and that there 


is no such law in the District of Columbia or in Mary- 
land2? It should be observed, in passing, that under the 
decisions in Curry v. McCanless, 307 U.S. 357, 83 L. Bd. 
1339, 59 S. Ct. 900; Graves v. Elliott, 307 U.S. 383, 83 L. 
Ed. 1356, and State Tax Com. of Utah v. Aldrich, 316 U.S. 
174, 86 L. Ed. 1358, 62 S. Ct. 1008, both New York and 
Delaware could have taxed the Penny Company on the 


10 Commercial domicile. 


11 Minority opinion by Justice Roberts, in which Chief Justice Hughes and 
Justices McReynolds and Reed concurred. 


12 Other states have similar laws, See New York Cons. Laws, Chap. 60, 
Art. 9A, Sec. 210(3), applicable as well to interest. See also Section 119(a) 
(2)(B), LR.C., 1939, which has the effect of making dividends of a foreign 
corporation taxable as being from sources within the United States, if 50 per 
cent or more of the corporation’s income was derived from sources within the 
United States. On the other hand, many states have statutes providing that 
the taxable situs of dividends is the domicile of the declaring corporation. 
Sec Montana Life Ins. Co. v. Shannon, 106 Mont. 500, 78 P.2d 946. 
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same incident of taxation regardless of the fact that Wis- 
consin had done so. 


The _principles relating to the situs of dividends are 


essentially the same as those concerning the taxable locale A 


of interest. Statutes’ and treatises treat of them together 
as having the same characteristics or natures. Both in- 
volve the use of money and a person or corporation obli- 
gated to pay for its use or retention. The domicile of the 
obligor in both instances is a taxable si hich does not 
mean, of course, other jurisdiction may not also 
impose taxes on or in relation thereto. Curry v. McCan- 
less, supra; Graves v. Elliott, supra, and State Tax Com. 
of Utah v. Aldrich, supra. 


Judge Kern clearly stated the correct rule or principle 
in A. C. Monk & Co., 10 T.C. 80, as follows: 


“Petitioner strenuously argues, however, that the 
facts presented by the evidence disclose that the actual 
source and the only possible source of the payments 


to Pun was in China. It was there that the petition- 
er’s products were sold by Pun, the proceeds there- 
from deposited in petitioner’s Chinese bank deposits, 
and the expenses of the petitioner’s Chinese branch, 
including the interest payments to Pun, were paid by 
checks drawn in China on Chinese banks. 


‘We are unable to agree with this argument. 


<The use of the money deposited with petitioner by 
Pun gave rise to the obligation of petitioner to pay 
the interest here involved. This obligation has its 
source in the obligor, and thus the source of the pay- 
ment of the obligation is the residence of obligor. 
There the right to payment arises and there the right 
may be enforced. The only qualification is that the 
payment be actually made by the resident obligor or 


13 Seo Section 211(a)(1)A, Internal Revenue Code of 1939, and like pro- 
visions in earlier Revenue Acts, See also New York Cons. Laws, Chap. 60, 
Art. 9A, Section 210(3); and Section 10-2(¢)3 of Regulations pertaining to 
the D. C. Income and Franchise Tax Act. Altman and Keesling, Allocation 
of Income in State Taxation (1950). 
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in its behalf and pursuant to its obligation. See 
Tonopah & Tidewater R. R. Co., Ltd., 39 B.T.A. 1043; 
reversed, 112 Fed. (2d) 970. 

“The fact that for the mutual convenience of peti- 
tioner and Pun the payments were made in China by 
checks drawn on Chinese banks is irrelevant. 

‘‘For a general discussion of this point see Mertens 
Law of Federal Income Taxation, par. 45.29 and cases 
cited, including Standard Marine Insurance Co., Ltd., 
4 BTA. 853, 862; Marine Insurance Co., Ltd., 4 
B.T.A. 867; Estate of L. E. McKinnon, 6 B.T.A. 412, 
413; Sumitomo Bank, Ltd. v. Commissioner, 19 B.T.A. 
480, 484.” 


See also Petition of Union Electric Company of Missouri, 
(Supreme Court of Missouri), 161 S.W. 2d 968, 971, 972. 
For a thorough discussion of United States Tax Court 
decisions on this subject see the opinions of this Court in 
Virginia Hotel Co. v. District of Columbia, D.C.B.T.A., 
Docket No. 1280; Virginia Hotel Co. v. District of Colum- 
bia, D.C.T.C., Docket No. 1303 (reversed on other grounds, 
92 U.S. App. D.C. 186, 204 F. 24 390, 81 W-L.R. 1187), 
wherein it was held that interest on a note of individuals 
domiciled without the District of Columbia was not from 
sources within the District, regardless of the fact that real 
estate securing the note was located in the District, and 
the interest was payable at a bank therein. The Court, 
therefore, holds that the petitioner was liable for income 
taxes upon the net income represented by the dividends, 
less the appropriate deductions, for the calendar years 
1939 to 1946, inclusive, under the District of Columbia 


es Act of 1939. 
The next inquiry is whether the petitioner was liable for 


qa eS 


the franchise taxes imposed by the District of Columbia 
Income and Franchise Tax Act of 1947,'* which became 
effective January 1, 1947. The taxable years involved, 
therefore, are the calendar years 1947 to 1957, inclusive. 


14 Chapter 15 of Title 47, D. C. Code, 1951 Edition. 
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The Income and Franchise Tax Act is a radical change 
from the 1939 Act in respect of corporations. Instead of 
an income tax it imposes a franchise tax for two privileges, 
namely, (a) of -enmazing in business in the District of 
Columbia and (b) of receiving income from other sources 
within the Districts While the tax 1s measured by net 
income, it is a true excise. Flint v. The Stone Tracy Co., 
920 U.S. 107, 55 L. Ed. 389, 31 S. Ot. 342. Section 2 of 
Title VII of the Act provides: 

“For the privilege of carrying on or engaging in 
any trade or business within the District (and )of re- 
ceiving’income from sources within the District, there 
is hereby levied for each taxable year a tax at 
the rate of 5 per centum upon the taxable income of 
every corporation, whether domestic or foreign (ex- 
cept those expressly exempt under title II of this 
article).’”¢ 


In Section 1 of Title X of the Income and Franchise 
Tax Act” the purpose of the Act is stated, among other 


things, to be the imposition of ‘‘a franchise tax upon every 
corporation * * * for the privilege of carrying on ore 


gaging in any trade_or business within the District _and 
of receiving such other, income as is derived from sources 


within the District: * * *.”’ 


It will be noticed that in the last quoted excerpt from 
the Act there are the words ‘‘such other’’, defining in- 
come from District of Columbia sources, which are not 
found in Section 2 of Title VII of the Act. The Court 
believes, however, that such variation is not important, 
and that the intent and purposes of the two sections are 
identical, namely, that the incidents of franchise taxation 


15 Section 47-1571a, D. C. Code, 1951 Edition. 


16 The petitioner is not of any class of corporations exempt under Title IT 
of the Income and Franchise Tax Act, Section 47-1554, D. C. Code, 1951 
Edition. 


17 Section 47-1580, D. C. Code, 1951 Edition. 
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are the doing of business as defined in the Act and the 
receipt of income from sources within the District. 


0) 


the petitioner was not engaged in business during the tax- 


able years, it was not lable for the franchise tax measured 
by_income from sources within the District, even if it 


actually received such income. In other words, to be tax- 
able it must have both carried on business and received 
income from other sources within the District. Appar- 
ently the argument is hinged on the use of the word 
“cand”? joining the phrase ‘‘carrying on or engaging in 
business”’ and ‘receiving such other income as is derived 
from sources within the District’. Although the reverse 
of the petitioner’s position is not advanced by it, logically, 
if the use of the conjunctive instead of the disjunctive is 
to have the effect claimed by the petitioner, then, if a cor- 
poration is carrying on a trade or business but is not re- 
ceiving other income from sources within the District, it 
lwould not be liable for the franchise tax. The Court does 


not believe that such is the intent and purpose of the Act, 
but that a corporation becomes subject to franchise taxa- 
tion if either (a) it engages in business or (b) it receives 
income from other sources within the District. As was 
said in District of Columbia v. Pickford, 86 U.S. App. 
D.C. 17, 20, 179 F. 2d 276, 78 W.LR. 412: 


«*** The measure of the Title VIII tax” is all the 
income of the unincorporated business derived from 
sources within the District. If the unincorporated 
business, as an entity, had income from District 
sources but not from its business, that income would 
be included in the measure of the tax.” (Emphasis 
supplied) 


18 ‘Title VIII tax’? is the franchise tax on unincorporated business, which 
under the scheme of the Income and Franchise Tax Act is the same as that 
imposed on corporations. 
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And in District of Columbia v. The Virginia Hotel Com- 
pany, 92 U.S. App. D.C. 186, 187, 204 F. 2d 390, 81 W.L.R. 
1187, is found this language: 


«*** > An examination of the Tax Court’s opinion, 
as well as its findings of fact and conclusions of law, 
indicates that it did not consider the question whether, 
under the first clause of the provision of Title X 
quoted above, the item of interest was ‘fairly attribu- 
table to any trade or business carried on or engaged in 
within the District.’ Consideration of that question 
was essential. The first clause covers a separate field 
from the second, which deals with ‘such other net 
income as is derived from sources within the District.’ 
Title VII requires that both clauses be given effect? 
Of. Lever Bros. Co. v. District of Columbia, 1953, 92 
U.S. App. D.C. 147, 204 F. 2d 39.”” (Emphasis sup- 
plied). 


A case in this Court, Cities Service Oil Co. v. District of 
Columbia, 85 W.L.R. 1052 (aff., U.S. App. D.C. , 
258 F. 2d 426) is in point. There the taxpayer corpora- 


tion had income from two distinct sources within the Dis- 
trict of Columbia, namely, (a) the sale of gasoline, oil and 
kindred products, and (b) the rental of real estate’ (not 
operated by it). In the opinion is found the following: 


“The Court has found that the petitioner had no 
office, warehouse or other place of business, nor any 
officer, agent or representative with an office or other 
place of business in the District of Columbia. Under 
the plain language of the previso in Section 47-1551¢(h) 


19In a later portion of the opinion in that case the rental of real estate 
ig described as ‘‘the business of leasing and subleasing real estate.’? This 
was inadvertently and inartistically done by the Court. Since the property 
was not operated by the taxpayer, the rental thereof was not a ‘‘trade or 
business’? contemplated by the Income and Franchise Tax Act and defined 
in Section 47-1551c(h) of the Code, (See District of Columbia v. Pickford, 
86 U.S. App. D.C. 17, 179 F.2d 276, 78 W.L.R. 412). 
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of the Code” the petitioner was not engaged in, nor 
carried on any trade or business in the District during 
the taxable years involved. The petitioner, therefore, 
is not liable for any franchise tax measured by its net 
income fairly attributable to the sale of its petroleum 
products, and automobile tires, batteries and acces- 
sories for the taxable years involved. It is however, 
liable for a franchise tax measured by the net income 
from rents received from property in the District of 
Columbia, which it either owned or rented from owners 
and which it leased or subleased to gasoline station 
operators, as the case might be; concerning which tax 
situation the Court will comment in the later part of 
this opinion.’’ (Emphasis supplied). 


It will be seen, therefore, that the next question to be 
resolved is whether the petitioner either carried_on any 


trade-oF DUSiICSS OF Teceived Income from other sources 

within the District of Columbia (or both) during the tax- 
ble years 1947 to 1957, inclusive. 

Section 4(h) of the Income and Franchise Tax Act” 


defines ‘‘trade or business”’ as ‘‘the engaging in or carry- 
ing on of any trade, business, profession, vocation or 
calling or commercial activity in the District of Columbia.”’ 
While the definition is extremely broad, the_Court does 
not_beli that the activities of the petitioner amonnted 


20 Section 47-1551¢(h), D. C. Code, 1951 Edition defined ‘¢trade or business’’ 
as follows: 


¢(h) The words ‘trade or business’ include the engaging in or carrying 
on of any trade, business, profession, vocation, or calling or commercial 
activity in the District of Columbia; and include the performance of the 
functions of a public office: Provided, however, That the words ‘trade 
or business’ shall not include for the purposes of this article— 


‘€(1) Sales of tangible personal property whereby title to such prop- 
erty passes within or without the District, by 2 corporation or unincorpo- 
rated business which does not physically have or maintain an office 
warehouse, or other place of business in the District, and which has no 
officer, agent, or representative having an office or other place of business 
in tho District, during the taxable year.’’ 


21 Section 47-1551¢(h), D. C. Code, 1951 Edition. 
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z issued no title insurance policies or title 
certificates. It searched no titles. It settled no real estate 
transfers. All that the petitioner did was to exist as a 
corporation, hold the corporate stocks of the three operat- 
ing subsidiary title companies, receive and distribute to 
its stockholders income represented by the dividends on 
those stocks, pay nominal salaries to its officers and hold 
meetings of its stockholders, directors and, perhaps, officers. 
None of those activities amounted to even a ‘‘commercial 
activity’? or ‘‘any trade or business’’, Zonne v. Minneapolis 
Syndicate, 220 U.S. 187, 55 L.Ed. 428, 31 S.Ct. 361; McCoach 
v. Minehill, 228 U.S. 295, 57 L.Ed 842, 33 S. Ct. 419; United 
States v. Emery, Bird, Thayer Real Estate Co., 237 U.S. 28, 
59 L.Ed. 82, 35 S. Ct. 499; Von Baumback v. Sargent Land 
Co., 242 U.S. 503, 61 L.Ed. 460, 37 E. Ct. 201; Continental 
Baking Co. v. Higgins, 130 F.2d 164. 


Concerning the second clause of Section 1 of Title X of 
the Income an Franchise Tax Act” relating to corporations 
and referred to in District of Columbia v. The Virginia 
Hotel Co., supra, namely, that relating to the receipt of 
income from sources within the District of Columbia, it 
must here be observed that, See a 
1939 to 1946, inclusive, the Court has herein determined 
that income represent y dividends on the stocks in the 
{hree operating subsidiaries had its source within the Dis- 
triet; and that, therefore, the petitioner must be held to 
have received income from such sources have received income from such sources and to be liable 
for income taxes imposed by the District of Columbia 
Revenue Act of 1939 for those taxable years. The same 
determination as to the source and receipt of income must 
be made in respect-of-the taxabie-years 1947 to 1957, in- 
elusive, with a holding by the Court that for those years 
the petitioner was liable for franchise taxes under the 
Income and Franchise Tax Act measured by that income. 


22 Section 47-1580, D. C. Code, 1951 Edition. 


50 


Depuction ror Divmenps Not ALLOWABLE 


As additional ground for its claim of non-liability for 
any income or franchise tax, the petitioner in respect of 
the former relies on Section 5(a)(6) of the Revenue Act 
of 1939,2* and as to the franchise tax on the proviso in 
Section 1, Title X of the Income and Franchise Tax Act 
of 1947.24 Section 5(a)(6) of the 1939 Act permits de- 
duction from gross income for the purpose of computing 
net income of the following item: 


“‘Iyrercompany Divwenps.—In the case of a corpo- 
ration, the amount received as dividends froma corpo~ 
ration which is_subject to tazation undex this tite.” 
(Emphasis supplied). 


The 1947 provision relating to the franchise tax is sub- 
stantially the same. It is: 


«***, Provided, however, That, in the case of any 
corporation, the amount received as dividends from a 
corporation which is_subject 7 is 
article, * * * * shall not be considered as income from 


: 


sources within the District for the purposes of this 
article.’? (Emphasis supplied). 


What is, perhaps, the most firmly established principle 
or rule in the field of taxation is that provisions for deduc- 
tions, exclusions and exemptions, are to be narrowly con- 
strued; and that such reductions of tax liability are never 
implied or presumed. It is hardly necessary to cite au- 
thorities for that rule. It might, however, be appropriate 
to observe that a large number of United States Tax Court 
and Federal cases are cited by Mertens (Federal Income 
Taxation, Section 3.08) in support of the following: 


“Construction of Deduction and Privilege Provi- 
sions. The rule that ambiguities must be resolved in 
favor of the taxpayer is likewise inapplicable to de- 


23 Section 47-1505(a)(6), D. C. Code, 1940 Edition. 
24 Section 47-1580, D. C. Code, 1951 Edition. 
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duction provisions of taxing acts. Deductions, like 
exemptions, are privileges, and must be narrowly con- 
strued. They will be allowed only when granted by 
clear language. The burden is upon the taxpayer to 
show that he comes within the terms of the statute 
granting the privilege.’ 


None of the three operating subsidiaries were subject to 
either income taxation under the Revenue Act of 1939 or 
subject to franchise taxation under the Income and Fran-. 
chise Tax Act of 1947, They were subject solely to the 
gross receipts tax. See Section 47-1702, D. ©. Code, 1951 
Edition. The deduction for intercompany dividends allow- 
able under both acts was, therefore, not available to the 
petitioner. The action of the Court in sustaining the ob- 
jection to the introduction of evidence concerning the pay- 
ment of gross receipts taxes by the operating subsidiaries 
was proper. 


ApporTIONMENT Not APPROPRIATE 


Somewhat bearing on the main question of liability for 
the income and franchise taxes is the contention of the 
petitioner that the income represented by dividends on 
the capital stocks of the operating subsidiaries should be 
apportioned between the District, Maryland and Virginia 
for the reason that the subsidiaries carried on some part 
of their activities in those two states. The Court cannot 
agree with such contention. 


What the petitioner apparently overlooks, and what must 
be remembered, is that Section 2 of Title X of the Income 
and Franchise Tax Act authorized the Commissioners 
solely to prescribe a formula for the allocation or appor- 
tionment of net imcome. This Court cannot do so. Lever 
Brothers Company v. District of Columbia, 92 U.S. App. 
D.C. 147, 204 F. 2d 39, 81 W-.L.R. 981. The Commissioners 


25 Section 47-1580a, D. C. Code, 1951 Edition, 
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have adopted a formula or regulation for the allocation™® 
of dividend income, and for apportionment, where trade 
or business is carried on in the District. Section 10- 
2(c)(3)," Regulations pertaining to the Income and Fran- 
chise Tax Act. There is, however, no provision for appor- 
tionment of dividend income where, as here, the taxpayer 
stockholder is not engaged in a trade or business in the 
District. While it is true that the regulation is by no 
means clear and is somewhat confusing, it does provide 
the obvious, namely, that ‘‘Income * * * derived from 
interest, dividends, etc., * * * which is derived from sources 
within the District shall be allocated to the District.”’ 


Because of the foregoing, the Court is of the opinion 
that income represented by dividends paid by the operat- 
ing subsidiarie: i i ; 
apportionment; and that, since its source _w: 
District of Columbia; it should have been, as it wa 
cated in its entirety to the Distri Jumbia. 


ApsustMent or Net IncoME 


It does not necessarily follow that the above rulings re- 
quire affirmance of the assessment of the deficiencies in 
income and franchise taxes against the petitioner and here 
involved. The amounts of net income upon which the 
assessing authority assessed deficiencies in income taxes 
for the years 1939 to 1946, inclusive, and by which it 


26 See Section 10-2(b) of Regulations pertaining to the Income and Fran- 
chise Tax Act, distinguishing the term, «¢ Allocated’? from ‘‘ Apportioned’’. 


27 Section 10-2(¢)(3) of Regulations: 


“Income for any taxable year derived from interest, dividends, rents, 
royalties, income from the sale of real property, income from the sale of 
intangible personal property, income from the sale of assets other than 
capital and income from a business or source other that those hereinbe- 
fore referred to (sale of tangible personal property and services), which 
is fairly attributable to the trade or business carried on or engaged in 
within the District, or which is derived from sources within the District, 
shall be allocated to the District. * * *.’’ 
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measured the franchise taxes for the years 1947 to 1957, 
inclusive, were greater than the net income from District 
of Columbia sources actually received by the petitioner, 
with the exception of the years 1946, 1947 and 1948. The 
net income received by the petitioner and the income and 
franchise taxes due by it (exclusive of penalties) for the 
taxable years involved are the following: 


Net Income Tax 


$ 42,800.15 $ 2,140.01 
301.18 


3/353.55 
145,138.73 7256.94 


153,712.67 7,685.63 

120,234.38 
89,525.87 
89,878.79 
89,907.03 
89,971.74 
89,748.88 
89,769.66 
89,467.79 
89,225.38 
55,218.66 


Total Tax28 $75,834.29 


Pewatty ror Farmvure to Fire Rerurns 


Apart from its claim of non-liability, the petitioner vig- 
orously contends that an assessment of a 25 per centum 
penalty against it for failure to file income and franchise 
tax returns was illegal. The amount of penalty was added 
to the tax and bore interest as a part of the tax. The 
amounts of the penalties were substantial. The matter 
requires serious consideration by the Court and an exami- 
nation of the laws applicable and the decisions bearing 
upon the subject. 


28 The total income and franchise taxes assessed by the assessing authority 
of the District, exclusive of penaltics and interest were $104,227.11. 
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Section 1 of Title I of the District of Columbia Income 
and Franchise Tax Act” repealed the District of Columbia 
Revenue Act of 1939, except for the following purposes in 
connection with taxes accrued under the 1939 Act: 


(a) For the imposition of assessments and penal- 
ties, civil and criminal, for the violation or failure to 
comply with any provisions of such Act and the regu- 
lations prescribed thereunder: 

“«(b) For requiring the making, filing, and submis- 
sion of returns and reports required by such Act; 


s * * * ° . * * * 


“¢(d) For the assessment and collection of the taxes 
imposed by such Act, and the filing of liens therefor; 
and * @ #97 


* * * * * * a * * 


It will be seen, therefore, that the assessing authority 
had the power not only to assess income taxes under the 


1939 Act, but penalties as well, provided, of course, there 
was provisions therefor in the Act. Cf. Alaska v. American 
Can Co., US. , 3 L. Ed. 2d 257, 79 S. Ct. 
(decided December 9, 1958). 


Section 16, Title II of the District of Columbia Revenue 
Act of 1939, required corporations, not expressly exempt 
from the tax imposed thereby, to file income tax returns 
with the Assessor. Section 37, Title II of the Act* deal- 
ing with failure to file returns provided as follows: 


“In ease of any failure to make and file a return 
required by this title, within the time prescribed by 
law or prescribed by the Commissioners in pursuance 
of law, 25 per centum of the tax shall be added to the 
tax, except that when a return is filed after such time 


29 Section 47-1551, D. C. Code, 1951 Edition. 
30 Section 47-1516, D. C. Code, 1940 Edition. 
31 Section 47-1537, D. C. Code, 1940 Edition. 
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and it is shown that the failure to file it was due to 
reasonable cause and not due to willful neglect, no such 
addition shall be made to the tax. The amount so 
added to any tax shall be collected at the same time 
and in the same manner and as a part of the tax 
* * ©»? (Emphasis supplied). 


It is not necessary at this point to discuss the matter 
of ‘‘willful neglect’, which will be considered to some 
extent later in this opinion in connection with the penal- 
ties assessed in relation to the franchise taxes for the years 
1947 to 1957, inclusive. Since the petitioner never filed 
returns for the years 1939 to 1946, inclusive, the imposition 
of the 25 per centum penalty was mandatory. ds 7 fe 


In Harry Ginsburg, 24 T.C. 273, where the applicable 
statute was the same as the 1939 Act, we find the following: 


“‘ An additional question is raised as to penalties for 
failure to file imposed by the respondent. We are of 
the opinion that the penalties must be sustained. The 
wording of the statute makes the penalty mandatory 
except where a return has subsequently been filed. In 
the absence of such filing, there is no purpose in con- 
sidering whether the original failure to file was or was 
not due to reasonable cause rather than willful neglect. 
Chas. F. Roeser, 2 T.C. 298; William Fleming, 3 T.C. 
974.”’ 


See also Scanton Lackawanna Trust Co. v. Commissioner, 
80 F. 2a 519, affirming 29 B.T.A. 698, cert. den. 297 U.S. 
723, 80 L. Ed. 1006, 56 S. Ct. 669; Employees Industrial 
Loan Ass’n Inc., 27 B.T.A. 945; Moulton Green, 24 B.T.A. 
1121; John B. Nordholt, 4 B.T.A. 509. 


The penalty provision in the Income and Franchise Tax 
Act of 1947 is slightly different from that of the 1939 law. 
It is Section 1 of Title XIII* and provides as follows: 


“In case of any failure to make and file a return 
required by this article, within the time prescribed 


$2 Section 47-1589, D. C. Code, 1951 Edition. 


pe 
Ng ($b 


ten sabsep uontly 
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by law or prescribed by the Commissioners or Assessor 
in pursuance of law, 5 per centum of the tax shall be 
added to the tax for each month or fraction thereof 
that such failure continues, not to exceed 25 per cen- 
tum in the aggregate, except that when a return is 
filed after such time and it is shown that the failure 
to file it was due to reasonable cause and not due to 
willful neglect, no such addition shall be made to the 
tax. The amount so added to any tax shall be col- 
lected at the same time and in the same manner and 
as a part of the tax * * *.”” 


The only difference between the penalty sections in the 
1939 and 1947 acts is that in the earlier statute there was 
the straight 25 per centum penalty while in the later act 
the penalty for failure to file is 5 per centum each month 
of failure, but not in excess of 25 per centum. In both 


sections the penalty is mandatory where, as here, no re- 
tirn was ever filed; and w i 
about the failure to file income tax returns for the years 
1 to) , inclusive, applies equally to the iaiure to 
ST Tne Leonie ani Pracehis 1947 to 1957, in- 
ive, under the Income and Franchise Tax Act of 1947. 
It might be observed, in passing, that, even if the question 
of willful neglect or reasonable cause were present, the 
Court would have to hold that the neglect to file the re- 
tu i an ere was no reasonable cause 
for not filing returns. Dennis v. United States, 84 U.S. 
App. D.C. 31, 35, 36, 171 F. 24-986; Hughes v. S. & E. Com- 
mission, 85 U.S. App. D.C. 56, 63, 64, 174 F. 2d 969; Shuck 
v. S. & BE. Commission, U.S. App. D.C. (1958), 
F. 2d . See also Logan Coal & Timber Ass’n v. 
Helvering, 122 F. 2a 848, affirming 42 B.T.A. 529; Eli 
Kirk Price, 23 B.T.A. 1192; Frank W. Ross, 44 B.T.A. 1; 
Walter M. Joyce, 25 T.C. 13. Southeastern Finance Co., 
153 F. 2d 205, affirming 4 T.C. 1069. P. Dougherty Co. v. 
Comm., 159 F. 2d 269 (Cert. den., 331 U.S. 838, 91 L. Ed. 
1850, 67 S. Ct. 1515) ; Wilbur Howard McCormack, T.C. 
Memo. 1956-216; Robert A. Henmingsen, 26 T.C. 528; 
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Charles E. Pearsall & Son, 29 B.T.A. 747, Samuel Gold- 
wyn, Inc. Ltd., 48 B.T.A. 1086; Olga de Belaieff, T.C. 
Memo. 1956-273; Rafael Sabatina, 32 B.T.A. 705. 


Even when repeatedly called upon by the assessing au- 
thority of the District to file returns the officers of the 
petitioner refused to do so. The fact of the general dis- 
cussion or conversation between Albert E. Miles and Louis 
M. Denit, an attorney at law, in which the latter expressed 
an opinion or view that the petitioner was not liable for 
franchise taxes is not significant, even assuming that the 
question of willful neglect or reasonable cause is before the 
Court, which, of course, is not. Mr. Miles was a minor 
official of the petitioner.** He was also an officer of the 
three operating subsidiaries. Mr. Denit was not counsel 
for the petitioner, was not employed by it to give an 
opinion and rendered no charge therefor. He was counsel 
for the petitioner’s subsidiaries. The discussion or con- 
versation was casual, and the witness, Miles, did not know 
exactly when or where it took place. It might have taken 
place at lunch one day sometime between 1946 and 1948.™ 
The capacity of the inquirer, whether personally, as an 
officer of the subsidiary or an officer of the petitioner does 
not appear. In United States v. La Fontaine, 54 F. 2d 
371, it was held that ‘‘general talk’’ is not equivalent to 
legal advice. Cf. Mayflower Ins. Co. v. Comm., 239 F. 2d 
624. See also United States v. Clayton-Kennedy, 2 F. 
Supp. 233, appeal, dismissed, 67 F. 2d 988; United States 
v. McCormick, 67 F. 2d 867; cert. den. 291 U.S. 662, 78 L. 
Ed. 1054; 54 S. Ct. 438; Hargrove v. United States, 67 
F. 2d 820. 


33 Assistant Secretary and Assistant Treasurer. 


34 Even if the statement made by Mr. Denit amounted to a legal opinion 
sufficient to excuse failure to file, it could not relate to any year prior to 1948. 
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InTEREST 


Interest on Penalty: The petitioner next complains that 
the assessment or imposition of interest on the 25 per 
centum addition to the income and franchise taxes® was 
improper, even assuming that the assessment of that 
penalty was proper. The Court is of the opinion that the 
contention of the petitioner is without merit. 


It will be remembered that as to income taxes for the 
years 1939 to 1946, inclusive, Section 37, Title I of the 
District of Columbia Revenue Act of 1939** provided that 
25 per centum penalty for failure to file a return would be 
added to the tax and ‘‘shall be collected at the same time 
and in the same manner as a part of the tax’’; and that 
as to franchise taxes for the years 1947 to 1957, inclusive, 
Section 1 of Title XIII of the Income and Franchise Tax 
Act of 19477 provided exactly the same. 


As will be seen in the next portion of this opinion, Sec- 
tion 38, Title II of the 1939 Act and Section 2 of Title 


XIII of the 1947 Act both provide for the imposition of 
interest on the deficiency ‘‘from the date prescribed for 
the payment of the tax’’. The Court is of the opinion that 
the 25 per centum addition to the tax for failure to file 
returns, as well as the deficiency, was subject to the pre- 
scribed interest; and that Congress intended that the 25 
per centum additional should be treated in all respects, in- 
cluding the imposition of interest, as the tax itself. The 
petitioner argues erroneously that interest on the penalty 
is the same as interest on interest, which, it seems to feel, 
is unheard of or beyond the pale of tax administration. 
Quite the contrary is true. Section 40(b) of Title II of the 


35 Income taxes for the years 1939 to 1946, inclusive, under the D.C. 
Revenue Act of 1939, and franchise taxes for the years 1947 to 1957, inclusive, 
under the D. C. Incime and Franchise Tax Act of 1947. 


36 Section 47-1537, D. C. Code, 1940 Edition. 
37 Section 47-1589, D. C. Code, 1951 Edition. 
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1939 Act and an identical section in the 1947 Act both 
provide for interest on interest under certain circum- 
stances. Indeed, prior to the 1954 Internal Revenue Code, 
which specifically prohibits charging interest on unpaid 
interest (Section 6601(f)(2)), interest upon interest was 
charged by the Federal Government in several instances 
of taxation. It was by no means uncommon. 


Rate of Interest: The next and last contention of the 
petitioner must now be considered. It is that the assess- 
ment or imposition of interest at the rate of 1 per centum 
per month on the income taxes and penalties for the years 
1939 to 1946, inclusive, was illegal and excessive, for the 
stated reason that the Income and Franchise Tax Act, 
which succeeded the District of Columbia Revenue Act of 
1939, provided for interest at the rate of 6 per centum 
per annum on delinquent franchise taxes imposed thereby. 
The claim that interest at the rate of 1 per centum per 
month was excessive must be sustained. It was illegal. 
One-half of 1 per centum per month was the proper rate. 
As was seen earlier in this opinion, while the 1939 Act 
was repealed by the 1947 Act, it was provided in the latter 
that the former would remain in effect for the purpose, 
among others, of the assessment of penalties and the col- 
lection of taxes imposed thereby. 


As has been shown by the sections of the two laws deal- 
ing with penalties, upon assessment they became a part 
of the tax. 


Section 38 of Title II of the District of Columbia Reve- 
nue Act of 1939 related to interest, provided as follows: 


“Interest upon the amount determined as a defi- 
ciency shall be assessed at the time as the deficiency, 
shall be paid upon notice and demand from the col- 
lector, and shall be collected as a part of the tax, at the 
rate of 1 per centum per month from the date pre- 
scribed for the payment of the tax (or, if the tax is 


38 Section 47-1538, D. C. Code, 1940 Edition. 
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paid in installments, from the date prescribed for the 
payment of the first installment to the date the defi- 
ciency is assessed.”’ 


Section 38, above quoted, was, however, amended by Sec- 
tion 2(d) of the Act of July 10, 1952, ‘‘by deleting there- 
from wherever they appear the words ‘1 per centum’ and 
by substituting in each place in lieu thereof the words 
‘one-half of 1 per centum’”’. The interest of 1 per centum 
per month on the income taxes assessed under the 1939 
law was, therefore, excessive. One-half of 1 per centum 
per month was the proper rate. The validity of the 
assessment of interest on the deficiencies in franchise tax 
for the years 1947 to 1957, inclusive, at the rate of 6 per 
centum per annum is not questioned by the petitioner, 
provided, of course, that it is liable for any franchise tax. 


The assessments here under consideration together with 
the additional amount or penalty of 25 per centum and 
interest as of July 9, 1958, except for the years 1956 and 


4957 were assessed on July 9, 1958. The assessments for 
the years 1956 and 1957 were made on September 25, 1958. 
Notice and demand for payment were given and made on 
the dates of assessment respectively. 


In respect of income taxes, penalties and interests to 
July 9, 1958, assessed under the Revenue Act of 1939, 
Section 40(b) of Title II,” thereof, as amended by Section 
2(d) of the Act of July 10, 1952, provided as follows: 

<cWhere a deficiency, or any interest or additional 
amounts assessed in connection therewith under sec- 


tion 38," or under section 39," or any addition to the 
tax in case of delinquency provided for in section® 


$9 Section 47-1540, D. C. Code, 1940 Edition. 
40 Interest on deficiencies. 

41 Negligence and Fraud penalties. 

42 Failure to file return. 
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is not paid in full within ten days from the date of 
notice and demand from the collector, there shall be 
collected, as part of the tax, interest upon the unpaid 
amount at the rate of one-half of 1 per centum a month 
from the date of such notice and demand until it is 


paid.’’ 

Section 4(2)(b), Title XIII of the Income and Fran- 
chise Tax Act of 1947** is identical with Section 40(b) of 
Title II of the Revenue Act of 1939, as amended. It fol- 
lows, therefore, that when the taxes, additional penalties 
and interest to date of assessment notice and demand were 
paid on October 6, 1958, the petitioner owed a further sum, 
that is to say, interest at the rate of one-half of 1 per 
centum per month on all three items from the date of 
assignment, notice and demand to date of payment thereof. 


ConcLusions 


For the reasons stated the Court holds that on the re- 
spective dates of the assessment of the deficiencies in in- 


come and franchise taxes here involved the petitioner was 
liable for the following: 


(a) Income taxes for the years 1939 to 1946, inclusive, 
computed at the rate of 5 per centum of the net income of 
the petitioner for those years as shown in Findings of 
Fact Numbers 7(a) and 8(b) herein. (See Petitioner’s 
Exhibit No. 12). 


(b) Franchise taxes for the years 1947 to 1957, inclu- 
sive, measured by the net income of the petitioner for 
those years as shown in Findings of Fact Number 8(b) 
herein, (See Petitioner’s Exhibit No. 12) and computed 
at the rate of 5 per centum thereof. 


(c) Penalties of 25 per centum of the deficiencies in in- 
come taxes for the years 1939 to 1946, inclusive, and in 
franchise taxes for the years 1947 to 1957, inclusive. 


43 Section 47-1589¢(2)(b), D. C. Code, 1951 Edition. 


62 


(a) Interest at the rate of one-half of 1 per centum per 
month on the deficiencies and additions of 25 per centum 
in income taxes for the years 1939 to 1946, inclusive, from 
the date that the first installment of each particular year 
was due to the date of assessment of the deficiencies. 


(e) Interest at the rate of one-half of 1 per centum per 
month on the deficiencies and additions of 25 per centum 
in franchise taxes for the years 1947 to 1957, inclusive, 
from the date that the first installment of each particular 
year was due to the date of the assessment of the defi- 
ciencies. 


(f£) Interest at the rate of one-half of 1 per centum per 
month on the above deficiencies, additions and interest 
from the date of assessment, notice and demand respec- 
tively, to date of payment, October 6, 1958. 


The correct computation of the tax liability of the peti- 
tioner, together with penalties and interest as of the date 
of payment, October 6, 1958, and the overpayments and 


underpayments for the taxable years is the following: 


Income Tax 


é 
g 
3 
& 


(1) 


Taxadle 
Net Income 


42,800.15 
3.67 


145,138.73 
153,712.67 


89, 467.79 


$9,225.38 
5,521.66 


$1,516,686.05 


(2) 


‘Tax on Taxable 
Income (Col. 1) 


4, "473.39 


4,461.27 
2,760.93 


$75,834.29 


(8) 


Benalty: dona Failure 
Ey of Gol 2 


1,814.24 
1,921.41 


1, 118.35 


1,115.32 
690.23 


$18,958.60 


(4) 


prea ye nd 
enalty—7/9/58 
tL 2 & Col. 3) 


$ 2,67; 5.01 


9, 071.18 
9,607.04 


5,591.74 


5,576.59 
8,451.16 


$94,792.89 


fenton of 
nt 


7/9/59 


7/9/59 
7/9/59 


7/9/59 


9/25/58 
9/25/58 


—_— 


«) 
Interest on Col. 4 
from 


5,898.72 
4163.12 
2,764.11 
2, "437.96 
2,. 101.58 

1,765. 70 
3424.76 
1,088.46 

749,29 


501.89 
103.53 


$47,187.63 


(6) 


Total Amount of 
Tax Penalty and 
Interest due on 


$ 5,601.47 
765.76 


15,185.. 16 


15,505.76 
11,677.77 


$132,347.35 


(ce) 
Interest on Col. 6 


(8) 


Total Amount of 
Tax, Penalty and 
Interest due on 


10/6/58 
$ 5,685.49 


(9) 


Amount Paid 
on 10/6/58 


$ 18,166.28 


777.15 17,482.91 
8,946.50 16,799.54 
5,595.77 16,116.17 
5,059.34 15,432.80 
5,513.44 14,749.42 
7,377.85 14,066.05 

15,412.94 13,382.68 


15,738.35 9,197.04 
8,855.35 

8,513.67 

8,171.98 

7,830.30 

7,488.61 

7,146.92 

3799. 6,805.24 
6,436.15 6,463.55 


6,078.48 6,078.48 
3,554.69 3,365.57 


$143,965.64 $206,112.56 


Ove: nt 
(Refundable) 
$12,480.79 
16,705.76 
7,853.04 
10, 520.40 
10, 373.46 
9,235.98 
6,688.20 


$73,926.88 


(11) | (a2) 


Underpayment Net Amount 
(increase) Refundable 


$ 2,030.26 
6,541. a1 


| 


$11,779.96 $62,146.92 
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By reason of the foregoing the Court holds as follows: 


Docket No. 1642. That an income tax, penalties and 
interest for the calendar year 1939 in the total amount of 
$12,480.79 were erroneously assessed and collected from 
the petitioner; and that the petitioner is entitled to a re- 
fund thereof with interest thereon at the rate of 4 per 
centum per annum from October 6, 1958, to date of pay- 
ment of the refund. 


Docket No. 1643. That an income tax, penalties and 
interest for the calendar year 1940 in the total amount of 
$16,705.76 were erroneously assessed and collected from 
the petitioner; and that the petitioner is entitled to a re- 
fund thereof with interest thereon at the rate of 4 per 
centum per annum from October 6, 1958, to date of pay- 
ment of the refund. 


Docket No. 1644. That an income tax, penalties and 
interest for the calendar year 1941 in the total amount of 
$7,853.04 were erroneously assessed and collected from the 
petitioner; and that the petitioner is entitled to a refund 
thereof with interest thereon at the rate of 4 per centum 
per annum from October 6, 1958, to date of payment of the 
refund. 


Docket No. 1645. That an income tax, penalties and 
interest for the calendar year 1942 in the total amount of 
$10,520.40 were erroneously assessed and collected from 
the petitioner; and that the petitioner is entitled to a re- 
fund thereof with interest thereon at the rate of 4 per 
centum per annum from October 6, 1958, to date of pay- 
ment of the refund. 


Docket No. 1646. That an income tax, penalties and 
interest for the calendar year 1943 in the total amount of 
$10,373.46 were erroneously assessed and collected from 
the petitioner; and that the petitioner is entitled to a re- 
fund thereof with interest thereon at the rate of 4 per 
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centum per annum from October 6, 1958, to date of pay- 
ment of the refund. 


Docket No. 1647. That an income tax, penalties and 
interest for the calendar year 1944 in the total amount of 
$9,235.98 were erroneously assessed and collected from the 
petitioner; and that the petitioner is entitled to a refund 
thereof with interest thereon at the rate of 4 per centum 
per annum from October 6, 1958, to date of payment of the 
refund. 


Docket No. 1648. That an income tax, penalties and 
interest for the calendar year 1945 in the total amount 
of $6,688.20 were erroneously assessed and collected from 
the petitioner; and that the petitioner is entitled to a re- 
fund thereof with interest thereon at the rate of 4 per 
centum per annum from October 6, 1958, to date of pay- 
ment of the refund. 


Docket No. 1649. That an income tax, penalties and 
interest assessed against the petitioner for the calendar 


year 1946, for which the petitioner was liable on October 
6, 1958, were underassessed in the total amount of 
$2,030.26; and that such total amount of income tax, penal- 
ties and interest must be increased in the amount of 
$2,030.26. 


Docket No. 1650. That a franchise tax, penalties and 
interest assessed against the petitioner for the calender 
year 1947, for which the petitioner was liable on October 
6, 1958, were underassessed in the total amount of 
$6,541.31; and that such total amount of franchise tax, 
penalties and interest must be increased in the amount of 
$6,541.31. 


Docket No. 1651. That a franchise tax, penalties and 
interest assessed against the petitioner for the calendar 
year 1948, for which the petitioner was liable on October 
6, 1958, were underassessed in the total amount of $2,997.59 ; 
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and that such total amount of franchise tax, penalties and 
interest must be increased in the amount of $2,997.59. 


Docket No. 1652. That a franchise tax, penalties and 
interest for the calendar year 1949 in the total amount of 
$28.81 were erroneously assessed and collected from the 
petitioner; and that the petitioner is entitled to a refund 
thereof with interest thereon at the rate of 4 per centum 
per annum from October 6, 1958, to date of payment of 
the refund. 


Docket No. 1653. That a franchise tax, penalties and 
interest assessed against the petitioner for the calendar 
year 1950, for which the petitioner was liable on October 
6, 1958, were underassessed in the total amount of $4.24; 
and that such total amount of franchise tax, penalties and 
interest must be increased in the amount of $4.24. 


Docket No. 1654. That a franchise tax, penalties and in- 
terest assessed against the petitioner for the calendar year 


1951, for which the petitioner was liable on October 6, 
1958, were underassessed in the total amount of $6.28; and 
that such total amount of franchise tax, penalties and 
interest must be increased in the amount of $6.28. 


Docket No. 1655. That a franchise tax, penalties and 
interest assessed against the petitioner for the calendar 
year 1952, for which the petitioner was liable on October 
6, 1958, were underassessed in the total amount of $11.16; 
and that such total amount of franchise tax, penalties and 
interest must be increased in the amount of $11.16. 


Docket No. 1656. That a franchise tax, penalties and 
interest for the calendar year 1953 in the total amount of 
$7.35 were erroneously assessed and collected from the 
petitioner; and that the petitioner is entitled to a refund 
thereof with interest thereon at the rate of 4 per centum 
per annum from October 6, 1958, to date of payment of 
the refund. 
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Docket No. 1657. That a franchise tax, penalties and 
interest for the calendar year 1954 in the total amount of 
$5.69 were erroneously assessed and collected from the 
petitioner; and that the petitioner is entitled to a refund 
thereof with interest thereon at the rate of 4 per centum 
per annum from October 6, 1958, to date of payment of 
the refund. 


Docket No. 1658. That a franchise tax, penalties and 
interest for the calendar year 1955 in the total amount of 
$27.40 were erroneously assessed and collected from the 
petitioner; and that the petitioner is entitled to a refund 
thereof with interest thereon at the rate of 4 per centum 
per annum from October 6, 1958, to date of payment of the 
refund. 


Docket No. 1659. That a franchise tax, penalties and 
interest for the calendar year 1956 in the total amount of 
$6,078.48 were validly assessed and collected from the peti- 
tioner; and that the petitioner is not entitled to any refund 
thereof. 


Docket No. 1660. That a franchise tax, penalties and 
interest assessed against the petitioner for the calendar 
year 1957, for which the petitioner was liable on October 
6, 1958, were underassessed in the total amount of $189.12; 
and that such total amount of franchise tax, penalties and 
interest must be increased in the amount of $189.12. 


Decisions in the several cases here consolidated will be 
entered in accordance with this opinion. 


Jo. V. Morgan, 
Jo. V. Morean, 
Judge. 
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Filed March 17, 1959 
Docket No. 1642 
Decision 


This proceeding came on to be heard upon the petition 
filed herein; and upon consideration thereof, and of the 
evidence adduced at the hearings on said petition, it is by 
the Court, this 17th day of March, 1959, 


ApsupcEp anp Drerermrnen, that an income tax, penalties 
and interest for the calendar year 1939 in the total amount 
of $12,480.79 were erroneously assessed and collected from 
the petitioner; and that the petitioner is entitled to a re- 
fund thereof with interest thereon at the rate of 4 per 
centum per annum from October 6, 1958, to date of pay- 
ment of the refund. 


Jo. V. Morcan 
Jo. V. Morgan, 
Judge. 


Findings of Fact, Opinion & 
Decision served as follows: 


Joun J. Wuson, Esquire, 
Warrerorp, Hart, CarMopy anp Wison, 
Attorneys for Petitioner, 
815-15th Street, N. W. 
Washington 5, D.C. (Mailed 3/17/59) 


Corporation Counsel, D. C. (Messenger 3/17/59) 
Finance Officer, D. C. (Messenger 3/17/59) 


Parti R. Lisertt, 
Clerk. 
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Filed March 17, 1959 
Docket No. 1643 


Decision 


This proceeding came on to be heard upon the petition 
filed herein; and upon consideration thereof, and of the 
evidence adduced at the hearings on said petition, it is by 
the Court, this 17th day of March, 1959, 


Apsupcep AND DETERMINED, that an income tax, penalties 
and interest for the calendar year 1940 in the total amount 
of $16,705.76 were erroneously assessed and collected from 
the petitioner; and that the petitioner is entitled to a 
refund thereof with interest thereon at the rate of 4 per 
centum per annum from October 6, 1958, to date of pay- 
mene of the refund. 

Jo. V. Morcan 
Jo. V. Morgan, 
Judge. 


Filed March 17, 1959 
Docket No. 1644 
Decision 


This proceeding came on to be heard upon the petition 
filed herein; and upon consideration thereof, and of the 
evidence adduced at the hearings on said petition, it is by 
the Court, this 17th day of March, 1959, 


Apsupcep anv DETERMINED, that an income tax, penalties 
and interest for the calendar year 1941 in the total amount 
of $7,853.04 were erroneously assessed and collected from 
the petitioner; and that the petitioner is entitled to a 
refund thereof with interest thereon at the rate of 4 per 
centum per annum from October 6, 1958, to date of pay- 
ment of the refund. 


Jo. V. Morcan 
Jo. V. Morgan, 
Judge. 
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Filed March 17, 1959 
Docket No. 1645 
Decision 


This proceeding came on to be heard upon the petition 
filed herein; and upon consideration thereof, and of the 
evidence adduced at the hearings on said petitioner, it is 
by the Court, this 17th day of March, 1959, 


ApsupGED AND DereRMINED, that an income tax, penalties 
and interest for the calendar year 1942 in the total amount 
of $10,520.40 were erroneously assessed and collected from 
the petitioner; and that the petitioner is entitled to a 
refund thereof with interest thereon at the rate of 4 per 
centum per annum from October 6, 1958, to date of pay- 
ment of the refund. 

Jo. V. Morcan 
Jo. V. Morgan, 
Judge. 


Filed March 17, 1959 
Docket No. 1646 
Decision 


This proceeding came on to be heard upon the petition 
filed herein; and upon consideration thereof, and of the 
evidence adduced at the hearings on said petition, it is by 
the Court, this 17th day of March, 1959, 


Apsupcep anp Drerermrnep, that an income tax, penalties 
and interest for the calendar year 1943 in the total amount 
of $10,373.46 were erroneously assessed and collected from 
the petitioner; and that the petitioner is entitled to a 
refund thereof with interest thereon at the rate of 4 per 
centum per annum from October 6, 1958, to date of pay- 
ment of the refund. 


Jo. V. Morcan 
Jo. V. Morgan, 
Judge. 
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Filed March 17, 1959 
Docket No. 1647 
Decision 


This proceeding came on to be heard upon the petition 
filed herein; and upon consideration thereof, and of the 
evidence adduced at the hearings on said petition, it is by 
the Court, this 17th day of March, 1959, 


ApsupcEp AND DETERMINED, that an income tax, penalties 
and interest for calendar year 1944 in the total amount of 
$9,235.98 were erroneously assessed and collected from the 
petitioner; and that the petitioner is entitled to a refund 
thereof with interest thereon at the rate of 4 per centum 
per annum from October 6, 1958, to day of payment of the 
refund. 

Jo. V. Morcan 
Jo. V. Morgan, 
Judge. 


Filed March 17, 1959 
Docket No. 1648 
Decision 


This proceeding came on to be heard upon the petition 
filed herein; and upon consideration thereof, and of the 
evidence adduced at the hearings on said petition, it is 
by the Court, this 17th day of March, 1959, 


ApsuUDGED AND DETERMINED, that an income tax, penalties 
and interest for the calendar year 1945 in the total amount 
of $6,688.20 were erroneously assessed and collected from 
the petitioner; and that the petitioner is entitled to a 
refund thereof with interest thereon at the rate of 4 per 
eentum per annum from October 6, 1958, to date of pay- 
ment of the refund. 

Jo. V. Morcan 
Jo. V. Morgan, 
Judge. 


Filed March 17, 1959 
Docket No. 1649 
Decision. 
This proceeding came on to be heard upon the petiton 
filed herein; and upon consideration thereof, and of the 


evidence addduced at the hearings on said petition, it is 
by the Court, this 17th day of March, 1959, 


Apsupcep anp DeTerminep, that an income tax, penalties 
and interest assessed against the petitioner for the calen- 
dar year 1946, for whicu the petitioner was liable on October 
6, 1958, were underassessed in the total amount of 
$2,030.26; and that such total amount of income tax, penal- 
ties and interest must be, and are hereby increased in 
the amount of $2,030.26. 


Jo. V. Morgan 
Jo. V. Morgan, 
Judge. 


Filed March 17, 1959 
Docket No. 1650 


Decision 


This proceeding came on to be heard upon the petition 
filed herein; and upon consideration thereof, and of the 
evidence adduced at the hearings on said petition, it is by 
the Court, this 17th day of March, 1959, 


ApsupcEep axp DrTerMINED, that a franchise tax, penal- 
ties and interest assessed against the petitioner for the 
calendar year 1947, for which the petitioner was liable on 
October 6, 1958, were underassessed in the amount of 
$6,541.31; and that such total amount of franchise tax, 
penalties and interest must be, and are hereby increased 
in the amount of $6,541.31. 

Jo. V. Morcan 
Jo. V. Morgan, 
Judge. 
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Filed March 17, 1959 
Docket No. 1651 
Decision 


This proceeding came on to be heard upon the petition 
filed herein; and upon consideration thereof, and of the 
evidence adduced at the hearings on said petition, it is by 
the Court, this 17th day of March, 1959, 

Apsupcep anp Drerermrsep, that a franchise tax, penal- 
ties and interest assessed against the petitioner for the 
calendar year 1948, for which the petitoner was liable on 
October 6, 1958, were underassessed in the total amount 
of $2,997.59; and that such total amount of franchise tax, 
penalties and interest must be, and are hereby increased 
in the amount of $2,997.59. 


Jo. V. Morcan 
Jo. V. Morgan, 
Judge. 


— 


Filed March 17, 1959 
Docket No. 1652 
Decision 


This proceeding came on to be heard upon the petition 
filed herein; and upon consideration thereof, and of the 
evidence adduced at the hearings on said petition, it is by 
the Court, this 17th day of March, 1959, 


Apsupcep anp DeTermrxep, that a franchise tax, penal- 
ties and interest for the calendar year 1949 in the total 
amount of $28.81 were erroneously assessed and collected 
from the petitioner; and that the petitioner is entitled to 
a refund thereof with interest thereon at the rate of 4 per 
centum per annum from October 6, 1958, to date of pay- 
ment of the refund. 

Jo. V. Morcan 
Jo. V. Morgan, 
Judge. 


73 


Filed March 17, 1959 
Docket No. 1653 
Decision 


This proceeding came on to be heard upon the petition 
filed herein; and upon consideration thereof, and of the 
evidence adduced at the hearings on said petition, it is by 
the Court, this 17th day of March, 1959, 


ApsupcED AND Derermrnep, that a franchise tax, penal- 
ties and interest assessed against the petitioner for the 
calendar year 1950, for which the petitioner was liable on 
October 6, 1958, were underassessed in the total amount of 
$4.24; and that such total amount of franchise tax, penal- 
ties and interest must be, and are hereby increased in the 
amount of $4.24. 

Jo. V. Morcan 
Jo. V. Morgan, 
Judge. 


Filed March 17, 1959 
Docket No. 1654 
Decision 


This proceeding came on to be heard upon the petition 
filed herein; and upon consideration thereof, and of the 
evidence adduced at the hearings on said petition, it is by 
the Court, this 17th day of March, 1959, 


ApsupcEep anp DererMiINeED, that a franchise tax, penal- 
ties and interest assessed against the petitioner for the 
calendar year 1951, for which the petitioner was liable on 
October 6, 1958, were underassessed in the total amount 
of $6.28; and that such total amount of franchise tax, 
penalties and interest must be, and are hereby increased 
in the amount of $6.28. 


Jo. V. Morcan 
Jo. V. Morgan, 
Judge. 


Filed March 17, 1959 
Docket No. 1655 
Decision 


This proceeding came on to be heard upon the petition 
filed herein; and upon consideration thereof and of the 
evidence adduced at the hearings on said petition, it is by 
the Court, this 17th day of March, 1959, 


ApszupcEep aND DETERMINED, that a franchise tax, penal- 
ties and interest assessed against the petitioner for the 
calendar year 1952, for which the petitoner was liable on 
October 6, 1958, were underassessed in the total amount 
of $11.16; and that such total amount of franchise tax, 
penalties and interest must be, and are hereby increased 
in the amount of $11.16. 


Jo. V. Morcay 
Jo. V. Morgan, 
Judge. 
Filed March 17, 1959 
Docket No. 1656 
Decision 


This proceeding came on to be heard upon the petition 
filed herein; and upon consideration thereof, and of the 
evidence adduced at the hearings on said petition, it is by 
the Court, this 17th day of March, 1959, 


Apsupcep AND DrrerMIsen, that a franchise tax, penal- 
ties and interest for the calendar year 1953 in the total 
amount of $7.35 were erroneously assessed and collected 
from the petitioner; and that the petitioner is entitled to 
a refund thereof with interest thereon at the rate of 4 
per centum per annum from October 6, 1958, to date of pay- 
ment of the refund. 

Jo. V. Morcan 
Jo. V. Morgan, 
Judge. 
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Filed March 17, 1959 
Docket No. 1657 
Decision 


This proceeding came on to be heard upon the petition 
filed herein; and upon consideration thereof, and of the 
evidence adduced at the hearings on said petition, it is by 
the Court, this 17th day of March, 1959, 


ApsUDGED AND DETERMINED, that a franchise tax, penalties 
and interest for the calendar year 1954 in the total amount 
of $5.69 were erroneously assessed and collected from the 
petitioner; and that the petitioner is entitled to a refund 
thereof with interest thereon at the rate of 4 per centum 
per annum from October 6, 1958, to date of payment of 
the refund. 

Jo. V. Morcan 
Jo. V. Morgan, 
Judge. 


Filed March 17, 1959 
Docket No. 1658 


Decision 


This proceeding came on to be heard upon the petition 
filed herein; and upon consideration thereof, and of the 
evidence adduced at the hearings on said petition, it is by 
the Court, this 17th day of March, 1959, 


ADJUDGED AND DeTEeRMINED, that a franchise tax, penal- 
ties and interest for the calendar year 1955 in the total 
amount of $27.40 were erroneously assessed and collected 
from the petitioner; and that the petitioner is entitled to 
a refund thereof with interest thereon at the rate of 4 per 
centum per annum from October 6, 1958, to date of payment 
of the refund. 

Jo. V. Morcan 
Jo. V. Morgan, 
Judge. 
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Filed March 17, 1959 
Docket No. 1659 
Decision 


This proceeding came on to be heard upon the petition 
filed herein; and upon consideration thereof, and of the 
evidence adduced at the hearings on said petition, it is by 
the Court, this 17th day of March, 1959, 


Apgupcep anp Dererminep, that a franchise tax, penal- 
ties and interest for the calendar year 1956 in the total 
amount of $6,078.48 were validly assessed and collected 
from the petitioner; and that the petitioner is not entitled 
to any refund thereof. 

Jo. V. Morean 
Jo. V. Morgan, 
Judge. 


Filed March 17, 1959 
Docket No. 1660 


Decision 


This proceeding came on to be heard upon the petition 
filed herein; and upon consideration thereof, and of the 
evidence adduced at the hearings on said petition, it is by 
the Court, this 17th day of March, 1959, 


ApsupcED aNp DETERMINED, that a franchise tax, penal- 
ties and interest assessed against the petitioner for the 
calendar year 1957, for which the petitioner was liable on 
October 6, 1958, were underassessed in the total amount 
of $189,12; and that such total amount of franchise tax, 
penalties and interest must be, and are hereby increased 
in the amount of $189.12. 


Jo. V. Morcan 
Jo. V. Morgan, 
Judge. 


Filed April 9, 1952 


Petition for Review of a Decision of the District of Columbia 
Tax Court 

To the Honorable Chief Judge and 

Circuit Judges of the United States 

Court of Appeals for the District 

of Columbia Circuit: 


1. Consolidated Title Corporation, a Maryland corpora- 
tion by its attorneys, hereby petitions for review by the 
United States Court of Appeals for the District of Columbia 
Circuit of a decision of the District of Columbia Tax Court 
made in the above-entitled proceedings. 

2. The decision of which review is sought reduced an 
assessment of District of Columbia income and franchise 
taxes for the calendar year ending December 31, 1939. 

3. The controversy relates to the liability of petitioner, a 
nonresident corporation found not to be doing business in 
the District of Columbia, for the payment of District of 
Columbia income and franchise taxes on account of divi- 
dends received from District of Columbia operating title 
companies. 

4. The decision of the Tax Court was entered on March 
17, 1959, and this Petition for Review is filed this 9th day 
of April, 1959. Jurisdiction to review is granted under 
Title 47, Section 2404 of the District of Columbia Code 
(1951). 

ConsotipaTED TiTLE CorPoRATION 
By Joun J. Wison 
John J. Wilson 
Purr 8, Pryser 
Philip 8. Peyser 
Tuomas §, Jackson 
Thomas 8. Jackson 
Attorneys for Petitioner 


c/o Whiteford, Hart, 
Carmody & Wilson 

815 Fifteenth Street, N. W. 
Washington 5, D. C. 
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Nore: The Petition for Review in each of the Consoli- 
dated cases was filed on the same day and is the same 
as shown above, except as follows: 


Tax Court 
Docket No. 


Year 


1939 
1940 
1941 
1942 
1943 
1944 
1945 
1946 
1947 
1948 
1949 
1950 
1951 
1952 
1953 
1954 
1955 
1956 
1957 


Word ‘“‘reduced”’ in Paragraph 2 

appears as: 
reduced 
reduced 
reduced 
reduced 
reduced 
reduced 
reduced 
increased 
increased 
increased 
reduced 
increased 
increased 
increased 
reduced 
reduced 
reduced 
affirmed 
increased 
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200 Excerpts From Transcript of Hearing 
By Mr. Wilson: 


Q. Mr. Miles, you said you were an officer of the three 
operating companies? A. Yes, sir. 

Q. What officer were you? A. Vice-President. 

Q. And you have been such for how many years? A. 
Since 1929. 

Q. I am reminded to ask you, do these operating com- 
panies do business in Maryland? A. Yes, sir. 

Q. Do they do business in Virginia? 

Mr. Wixon: I object. We are not trying, as Mr. Wilson 
has so cogently pointed out, the other companies. 

The Court: What is the materiality of that? Whether 
they do business in New York or Pennsylvania or any other 
place? What we are trying to determine is whether or 
not some income or dividends paid to the petitioner, through 
these companies, is taxable in the District of Columbia. 

Mr. Wilson: Will you hear me? 

The Court: Yes. I will be delighted. 

Mr. Wilson: The three operating companies search 

201 titles, issue certificates and insurance policies in the 

District of Columbia, in several counties in Maryland, 

and several counties and several cities in Virginia. As 

a result of that, these three companies have income from 

sources outside of the District of Columbia. The income 

is substantial from sources outside of the District of Co- 
lumbia. 

These sources of income, both from the District and 
Maryland and Virginia, go into the mill and as far as Con- 
solidated is concerned come out in the form of a dividend. 

We think that it would be wise to put in this record that 
fact so that we may trace the initial sources, geographically- 
wise, of the income of the operating companies which turned 
out to be the support for the dividends. 

Mr. Wixon: I object. 

The Court: I will sustain the objection. 
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Mr. Wilson: If the Court please, again on my profes- 
sional responsibility—and I may remind the Court I never 
do anything in a Court room that isn’t on my professional 
responsibility— 

The Court: All right, if you are going to make a profer, 
make it. 

Mr. Wilson: I make a tender of proof of that which I 
have just now raised with the Court. 

The Court: That these companies do business in Mary- 

land and Virginia? 
202 Mr. Wilson: And that they have substantial income 
from those places, and that that income goes into 
the mill and becomes a base for the payment of a dividend. 

The Court: Is that your complete profer in that respect? 

Mr. Wilson: That is, sir. 

The Court: I will still sustain the objection. 


* * * * * « ° ° * * 


203 Mr. Wilson: Mr. Reporter, will you mark this 


sheet of paper with Petitioner’s Exhibit 17 for iden- 
tification? 


(Petitioner’s Exhibit 17 was marked for identification.) 
By Mr. Wilson: 


Q. Mr. Miles, I show you a sheet of paper which has 
been marked for identification as Petitioner’s Exhibit 17 
and asked whether you have had occasion before giving that 
to me to verify the figures stated therein? A. Yes, sir. 

Q. What does this document represent? A. Taxes paid 
the District of Columbia by the three companies. 

Q. For the years in question? A. 1939 to 1957. 

Q. That is the 2% premium tax? <A. Yes, sir. 

Mr. Wilson: We offer in evidence Petitioner’s Exhibit 
17 for identification. 

Mr. Wixon: You offer it in evidence? 

The Court: Did you take it from the books and records? 
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The Witness: We took it from the returns that we filed 
with the insurance commissioner. 

Mr. Wixon: I object. It is immaterial. We are 
204 not dealing with District, Lawyers— 

The Court: I suppose what Mr. Wilson wants to 
prove is that they paid taxes to the District and that for 
that reason they are exempt under the clause that he read 
in his opening statement. I assume that is your purpose? 

Mr. Wilson: That’s right, sir. 

The Court: Without ruling on it at all, he may be right, 
about it, I think he is right to develop the thing. I will 
overrule the objection 

Mr. Wixon: I will object to it on the grounds that I want 
to see the reports to support this capitulation. I can’t 
cross-examine on a piece of paper like this. 

The Court: A schedule of this kind is admissible pro- 
vided that the source of it is available to the other side. 

Mr. Wilson: Your Honor, I don’t mean to be facetious 
with this reply. The District Government has the best 
evidence that these figures are accurate. It is available 
to them in their own office. 

The Court: I understand that. He is testifying that 
from his records those payments were made. A schedule 
is admissible. 

But the source of it must be available to the other side. 

Mr. Wilson: If it is so available. 

The Court: Here? 

205 Mr. Wilson: No. 

The Court: You have your books and records 
here don’t you? 

Mr. Wilson: Not of the three title companies, no, sir. 
Let me see if we can’t work this out without having too 
much ado. 

In the first place, as I said to the Court before, the 
District Government is in the best position to know that 
these figures are correct, because the insurance commis- 
sioner, if that is his title— 
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The Court: There is no such person. It is the finance 
officer. 

Mr. Wilson: That is where I continue to show my 
abysmal ignorance. 

Mr. Wixon: The insurance department administers this 
particular item, Your Honor. 

Mr. Wilson: The insurance department administers this 
two percent premium tax. 

The Court: So it does. 

Mr. Wilson: So I am resurrected from by abysmal igno- 
rance on that score. 

Mr. Wixon: That is just one of the few taxes that is 
administered by another officer than the finance officer. 

Mr. Wilson: I wonder if I can induce Mr. Wixon to show 

the usual fairness on his part by saying that this 
206 goes in subject to his checking its accuracy? 
The Court: I think Mr. Wixon will do that. 

Mr. Wixon: I certainly will make an endeavor to do that 
if your Honor please. 

The Court: I understand Mr. Wilson’s objection to it is 
that there is no deduction permitted for gross receipts tax 
payable by a title company. I take it that is your main 
objection. 

Mr. Wixon: The act specifically— 

Mr. Wilson: I expect him to preserve that point. 

The Court: If you say no, that isn’t right, that it in- 
cludes the other, I think you are right to develop that fact. 
Let’s not waste time on that. 

Mr. Wixon: Let us proceed then. The identification is 
that these were taxes paid the District of Columbia the 
three operating companies. The schedule shows from 1939 
to 1957. So that there may be no misunderstanding, could 
we have an identification of the type of taxes? These 
could be real property taxes. 

Mr. Wilson: I asked him. You didn’t hear it. 

The Court: He said gross premium taxes. 

Mr. Wilson: Two percent gross premium taxes. 
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The Court: Do you still have objection? 

Mr. Wixon: Yes, sir, I do. 

The Court: I don’t mean as to your main ob- 
207 jection as to the form of the proof. 

Mr. Wixon: So far as the facts are concerned, if 
the facts are accurate I do not object. 

Mr. Wilson: You will have the opportunity to assail this 
introduction, the receipt in evidence of this document, if 
you find upon checking these figures are not correct. 

Mr. Wixon: Yes. 

The Court: It is received in evidence subject to that, and 
subject to his objection. I overruled his main objection. 
But subject to being checked I will receive it in evidence. 


(Petitioner’s Exhibit No. 17 was received in evidence.) 


Petitioner’s Exhibit No. 17 


TAXES PAID D. C. 


District Lawyers Washington Total 

$ 2075.71 $ 2075.71 $ 1037.85 5189.27 
2122.99 2122.99 1061.49 5307.47 
2521.85 2521.85 1260.93 6304.63 
2246.46 2246.46 1123.23 5616.15 
2067.60 2067.60 1033.80 5169.00 
2271.60 2271.60 1135.80 5679.00 
2667.10 2667.10 1333.55 6667.75 
4003.09 4003.09 2001.55 10007.73 
922.32 922,32 461.16 2305.80 
3012.46 3012.46 1506.23 7531.15 
2981.34 2981.34 1409.67 7453.35 
3103.15 3103.15 1551.58 7757.88 
3155.52 3155.52 1577.76 7888.80 
2924.59 2924.59 1462.30 7311.48 
2927.03 2927.03 1463.51 7317.57 
3481.80 3481.80 1740.89 8704.49 
3586.39 3586.39 1793.19 8965.97 
2990.28 2990.28 1495.13 7475.69 


$49061.28 $49061.28 $24530.62 $122653.18 
2804.52 2804.52 1402.27 7011.31 
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L. ed. 267, 271 

Zonne ee Minneapolis Syndicate, 220 U.S. 197, 55 L. ed. 
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IN THE 


United States Court of Appeals 


For tHe Disrricr or Cotumsia Circurr 
Docket Nos. 15,120 to 15,138, inclusive 


Consouipatep Titre Corporation, a Maryland 
corporation, Petitioner 


Vv. 


Disrricr or Cotumsia, Respondent 


PETITION FOR REHEARING BEFORE THE 
COURT EN BANC 


On February 25, 1960, the Court, by Circuit Judges 
Edgerton, Bazelon and Fahy, filed an opinion in this case 
affirming the decision of the District of Columbia Tax 
Court which, in turn, affirmed assessments of income taxes 
for the years 1939 to 1946 and franchise taxes for the years 
1947 to 1957, inclusive. Pursuant to Rule 26, Petitioner 
hereby seeks a rehearing before the Court en Banc. 


The principal question herein presented is whether Peti- 
tioner, as a non-resident corporation, not engaged in 
business in the District of Columbia, was required to pay 
a tax under the provisions of the Income and Franchise 
Tax Act of 1947 for the years 1947 through 1957, on 
account of dividends received from operating District of 
Columbia title insurance companies. Other questions in- 
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volved in this case are summarized in the Appendix hereto 
but, although not abandoned, will not be further discussed 
herein. The principal question herein discussed is of para- 
mount importance in the administration of the tax laws of 
the District of Columbia with respect to non-resident cor- 
porations, not doing business therein, but from time to 
time engaged in transactions touching the District of 
Columbia. This question has not been previously decided 
by the Court, although the statute has been in effect for 
over twelve years. 


Although this question was briefed and argued at length, 
the decision of the Court does not directly decide the point. 
The Court first decided that this dividend income con- 
stituted income from District sources within the meaning 
of the Act, and then coneluded its opinion with the follow- 
ing single sentence with possible relation to this point: 


We need not consider whether petitioner was ‘‘engag- 
ing in . . . business within the District’? within the 


meaning of the franchise tax. Cf. District of Columbia 
y. Virginia Hotel Co., 92 U.S. App. D.C. 186, 187, 204 
F. 2d 390, 391. 


The Tax Court had found that Petitioner was not en- 
gaged in business or commercial activity in the District. 
Respondent, in its brief, had challenged the validity of 
that finding. The Court, in effect, did not disturb the 
finding but held that it was immaterial with respect to the 
question of tax liability. 


The Act of July 16, 1947, in its enacting clause, describes 
the provisions herein considered as the ‘District of 
Columbia Income and Franchise Act of 19477’. A reading 
of the Act as a whole leaves the distinct impression that 
it levied a franchise tax on corporations and unincorporated 
businesses and an income tax on individuals. The Act 
in several places indicates that the taxes are imposed for 
“the privilege of carrying on or engaging in any trade or 
business within the District and of receiving income from 
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sources within the District.’’ (Emphasis supplied.) The 
identical language is used with respect to both corpora- 
tions and unincorporated businesses which are taxed by 
virtue of their analogy to corporations. In numerous 
decisions of this Court concerning corporations the tax has 
been referred to as a franchise tax, and not as a franchise 
and income tax." 


It is the essential characteristic of a franchise tax that 
it is imposed for the exercise of a privilege which, in this 
case, it is respectfully submitted, was the doing of business. 
Under the 1909 and 1913 Federal Income Tax Acts which 
were construed to be excise and franchise taxes, it was 
held that the tax applied only when the corporation was 
engaged in business.* Our original brief (pp. 15-17) sets 
forth the legislative history of this statute which shows 
the intention to impose an identical franchise tax on un- 
incorporated businesses and corporations for the privilege 
of doing business. This legislative history supports the 
conelusion that this tax on corporations is a franchise tax 
in its true sense, and is not an income tax on corporations. 
The Court, by Circuit Judges Edgerton, Prettyman and 
Proctor, has held that the unincorporated business tax 
applies only to income attributable to business activity in 
the District. District of Columbia v. Pickford, 86 U.S. App. 
D.C. 17, 21, 179 F. 24 271. 


A study of cases decided under the Act in question fails 
to reveal a single instance in which the tax has been im- 
posed upon a corporation which was not engaged in business 
activity in the District of Columbia. District of Columbia 
v. Virginia Hotel Co., 92 U.S. App. D.C. 186, 187, 204 F. 


1 See Smoot Sand & Gravel Corp. Vv. District of Columbia, 104 U.S. App. D.C. 
292, 261 F. 2d 758; District of Columbia v. Radio Corporation of America, 98 
U.S. App. D.C, 119, 120, 232 PF. 2d 376; District of Columbia v. Cities Service 
Oil Company, 103 U.S. App. D.C, 332, 333, 258 F. 2d 426; Evening Star News- 
paper Co. v. District of ‘olumbia, U.S. App. D.C. , F. 24 —-, 


Corp. Trust D. C. Tax Service #14,140, decided December ‘10, 1959. 


2 See Zonne v. Minneapolis Syndicate, 220 U.S. 197, 55 L. ed. 458; McCoach 
v. Minehill, 228 U.S. 295, 57 L. ed. 842, 847; United States v. Emily Bird 
Thayer Real Estate Company, 297 U.S. 28, 59 L. ed. 825. 
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2d 390, 391, does not support the point, although it was 
cited by the Court for comparison purposes. There the 
corporation had been doing business in the District of 
Columbia, although the case dealt with the taxability of 
interest payments which were paid to it in the District, 
which the Court stated in its opinion to be its “sole place 
of business”. The case was remanded to the Tax Court 
to determine whether the interest payments were “fairly 
attributable’’ to business activity in the District. Clearly 
this case does not support the proposition for which it was 
cited, namely, that a non-resident corporation, not engaged 
in business in the District of Columbia, is taxable on 
dividend income from District corporations. 


That the decisions of the Court upon this subject matter 
need clarification, is clearly indicated by a study of Lever 
Bros. Co. v. District of Columbia, 92 U.S. App. D.C. 147, 
148, 204 F. 2d 39. The discussion in that opinion deals with 
the question whether the taxpayer was doing business in 
the District and whether it or its agents had a place of 


business in the District as required by Title 47, Section 
1551c(h). Footnote 7 makes the statement that this in- 
come would be taxable as being from District sources, if 
it were not for the provisions of Title 47, Section 1580. 
Actually this question was not presented or decided in that 


case. 


It is only fair to point out that Title 47, Section 1580, 
excludes from tax, dividends received by a corporation 
from a corporation subject to the Income and Franchise 
Tax Act. The question arises in this case because the 
distributing corporations pay a tax on their net premium 
receipts in lien of the income tax, and it would therefore 
appear that the exemption is not applicable. The ruling 
made in this case would also apply to distributions by 
public utilities, banks, insurance companies and other cor- 
porations that pay a tax in lieu of the franchise tax. 
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In order to support its construction of the statute, 
Respondent cited at page 20 of its brief Title 47, Section 
1546 of the D.C. Code (1951) in part as follows: 


Sec. 46. Licenses.—(a) Every corporation (except 
those expressly exempt from the tax imposed by this 
title) engaging in or carrying on any business, or 
receiving income from District of Columbia sources, 
shall obtain a license so to do on or before the Ist day 
of January of each year: * * *. 


(a) Every corporation not having an office or place 
of business in the District but which receives income 
from District sources or engages in or carries on any 
business in the District by or through an employee or 
agent shall procure the license provided by this title. 
** * No employee or agent of a corporation not having 
an office or place of business within the District shall 
engage in or carry on any business in the District 
for or on behalf of such corporation unless such cor- 
poration shall have first obtained a license, as pro- 
vided by this title. 


e . e * 


(g) Any corporation receiving income from District 
sources or engaging in or carrying on any business in 
the District without first having obtained a license so 
to do, and any person engaging in or carrying on any 
business for or receiving income from District sources 
on behalf of a corporation not having a license so to do, 
shall, upon conviction thereof, be fined not more than 
$300 for each and every failure, refusal, or violation, 
and each and every day that such failure, refusal, or 
violation continues shall constitute a separate and 
distinct offense. * * * (Emphasis supplied) 


The apparently intended inference from the citation of 
this statute is that certainly if such a corporation is re- 
quired to take out a license, it must be subject to tax as 
having received income from District sources. As applied 
to the facts before the Court in this case, Petitioner could 
he made subject to criminal penalties for having failed to 
take out a license for the years since the effective date 
of the statute, namely, 1942, and Petitioner and its agents 
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and representatives could be subjected to a fine for each 
such violation. 


The ramifications of such a ruling are tremendous and 
nation-wide. To illustrate, the stock of the Potomac 
Electric Power Company is quoted on the New York Stock 
Exchange and is held by many banks, insurance companies 
and other financial institutions throughout the United 
States. If Respondent is correct in this argument with re- 
spect to the need of licenses, each of these corporations is 
required, under the duress of criminal sanctions and pen- 
alties, to take out an annual license in the District of Colum- 
bia. In our experience in the District of Columbia we do 
not know of any instance of licenses being taken out in 
such cireumstanees and we therefore believe that it has 
not been done. We earnestly urge and insist that this 
license statute should and constitutionally must be con- 
strued as not requiring, for instance, the Bank of America 
in California to take out a license in the District of 
Columbia to receive a dividend on Potomac Electric Power 
Company stock. 


It is clear to us that the licensing provision in this 
statute goes far beyond any provision that has been up to 
this time constitutionally sustained. While we cannot assure 
the Court that we have made an exhaustive study of all 
the cases dealing with comparable situations, we submit 
the following may be taken as illustrative: In the often 
cited case of Nippert v. Richmond, 327 U.S. 416, 90 L. ed. 
760, it was held that a salesman in Richmond, Virginia, 
could not be required to take out a license in soliciting 
sales of merchandise to be shipped in interstate com- 
merce. In Miller Bros. Co. v. Maryland, 346 U.S. 340, 98 
L. ed. 744, it was held that a non-resident seller of furniture 
could not be required to collect the Maryland sales or use 
tax with respect to articles intended to be shipped into 
Maryland. In Freeman v. Hewitt, 329 U.S. 249, 91 L. ed. 
265, the Supreme Court invalidated a tax imposed by the 
State of Indiana on a resident trust on account of 
the proceeds of an out-of-state sale of securities. In Spector 
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Motor Service v. O’Connor, 340 U.S. 602, 95 L. ed. 573, the 
Supreme Court refused to allow the State of Connecticut to 
impose an income tax on a non-resident corporation on 
account of interstate transportation in motor vehicles 
through the State. We believe the law to be, as illustrated 
by the above cases, that the District of Columbia may not 
constitutionally require a non-resident corporation to 
take out a license to receive income from District 
sources, if it is not engaged in business therein. 


It is therefore strongly urged that this licensing stat- 
ute must be construed, and the tax statute under consider- 
ation should be construed, as applying only to corporations 
that are engaged in business or commercial activity in 
the District of Columbia. The two statutes are in part 
materia and should be construed alike. This Court should 
apply both statutes in a manner that will remove the con- 
stitutional doubt by requiring that a foreign corporation 
receiving income from sources within the District must 
first be found to be actually engaged in business or in com- 
mercial activity here before it may be subjected to the tax. 


For the foregoing reasons, it is respectfully prayed 
that this Petition for Rehearing be granted and that the 
rehearing and reargument be had before the Court en banc. 


Respectfully submitted, 


Joun J. Wason 
Purr §. Peyser 
Tuomas 8. Jackson 


Attorneys for Petitioner 


815 15th Street, N. W. 
Washington 5, D. C. 
March 10, 1960 


3 Certainly the issue here is more important in the administration of the 
tax laws of the District of Columbia, than that considered in Washington 
Times-Herald, Inc. Vv. District of Columbia, 94 U.S, App. D.C. 154, 213 
F. 2d 23, which was heard and decided en banc. 
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This is to certify that 
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Pumir S. PEYseR 
Counsel for Petitioner 
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APPENDIX 


Summary of Points Made in Petitioner's Brief Not Discussed 
in This Petition 


1. The decision has the effect of overruling the only 
known judicial decision as to what constitutes income 
from District sources. That decision was made under 
the 1939 Act by the Board of Tax Appeals in Community 
Finance Corporation v. District of Columbia, 72 W.L.R. 
737 (printed in extenso as Appendix B to Petitioner’s 
original brief). The effect of the Court’s decision changing 
the judicial construction of the statute results in the retro- 
active imposition of taxes upon petitioner for nineteen 
years and imposes upon it an unreasonable burden. 


2. The imposition of the tax is contrary to Title 47, 
Section 1806 of the D.C. Code (1951) which imposes a 
tax on the net premium receipts of the operating title 
insurance companies, which is stated to be ‘‘in lieu of all 
other taxes’? and is in place of and substantially equivalent 
to the franchise tax under consideration. Under the de- 
cisions of the Supreme Court in Wisconsin v. J. C. Penney 
Co., 311 U.S. 435, 446, 85 L. ed. 267, 271, and International 
Harvester Co. v. Wisconsin, 322 U.S. 435, 443, 88 L. ed. 1373, 
1380, a tax on dividends has been sustained only as a be- 
lated income tax on earnings of the declaring corporation. 
Therefore, the statutory restriction prevents such a tax 
in this case. 


3. Since a substantial portion of the income of the operat- 
ing title insurance companies was earned in Maryland and 
Virginia, and not in the District of Columbia, apportion- 
ment to the source of the income is required; Panitz 
v. District of Columbia, 74 App. D.C. 284, 122 F. 2d 
61. The Supreme Court has clearly held that the 
domiciliary state may not tax the income derived in 
other states where the corporation does business. Hans 
Rees’ Sons v. N. Carolina, ex rel Maxwell, 283 U.S. 123, 
138, 75 L. ed. 879, 905. 


